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SECTION A:  The Children (Scotland) Act 19951 

 

Introduction 

Gilmour and Giltinan say this: 

“The longevity of the [Social Work (Scotland) Act 1968] is a testament to its 

strength and to the forward thinking of its creators.  However, by the late 

1980s there was beginning to be a radical rethinking of the way the social 

work profession specifically and society in general were responding to the 

needs of children and families.  From the later 1970s child protection became 

a central activity of the social work profession, with a high priority being given 

to the initial investigation of allegations of child abuse… The evolution of 

knowledge and the growth of experience relating to child protection, combined 

with the changing economic environment and a greater emphasis on the 

rights of children arising out of Britain’s commitment to the United Nations 

Convention on the Rights of the Child, led to the need for a redefinition of the 

public and private law relating to children in Scotland.  The Children 

(Scotland) Act 1995 is not a retuning of previous law.  It is a major new body 

of law and reflects the values and principles of the society it serves”.2 

The Children (Scotland) Act 1995 is in two substantive parts.3  Part One deals with 

private law matters (residence, contact and the like) and was based on the 

recommendations of the Scottish Law Commission in its 1992 Report on Family 

Law.4  Part Two, based at least partly on the recommendations in the White Paper 

Scotland’s Children: Proposals for Child Care Policy and Law,5 deals mostly with 

public law matters such as local authority responsibilities towards children in need 

and the children’s hearing system and is therefore the Part of relevance to the 

1 1995 Act, c. 36. 
2 I. Gilmour and D. Giltinan, “The Changing Focus of Social Work” in A. Lockyer and F. Stone, 
Juvenile Justice in Scotland: 25 Years of the Welfare Approach (1998), at p. 155. 
3 Its third part amends the then-extant adoption legislation and is outwith the terms of this Report. 
4 Scot Law Com No. 135 (1992). 
5 Scottish Office, HMSO 1993, Cm 2286.  See Part Three of the present Report. 
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present Report.  At the Second Reading Debate on the Children (Scotland) Bill in the 

House of Lords, Lord Fraser of Carmyllie6 summarised Part Two as follows:7 

This part contains the public law provisions concerning children.  It both 

introduces new provisions and provides a substantial restatement, with 

amendment, of existing areas of child care law.  Local authorities, courts and 

children's hearings will be required to have regard to the welfare of the child 

as the paramount consideration in any decisions which they make, subject, of 

course, to the need to take account of any risk of serious harm to others.  

They will also be required to take the child's views into account when reaching 

those decisions.  That will relate also to the needs of children with disabilities.  

I am referring not only to children who themselves have disabilities but to 

those who are affected by disabilities within their families.  Their needs are 

addressed in Clause 21, which imposes a responsibility and duty on local 

authorities.  The new provision is designed to minimise the effect of the 

disability on the child and to give that child the opportunity to live a life which 

is as normal as possible. 

Local authorities will be given special duties and powers in relation to children 

who have been in local authority care.  We know all too well that such children 

need good support after they leave care if they are not to become homeless 

or encounter a wide range of other problems – and too often descend into 

criminality.  Local authorities will have a duty to assist all young people who 

were in their care at the time of leaving school up to and including the age of 

18.  This is an extension of their present duty.  Local authorities will 

additionally have the power to provide assistance to young people up to the 

age of 21 who were in care at the time of leaving school if they consider this 

necessary. 

Chapter 2 and part of Chapter 3 of Part II of the Bill deal with the distinctive 

children's hearing system in Scotland.  The children's hearings retain their 

central place in the provisions for child welfare and juvenile justice in 

Scotland.  This part of the Bill is substantially a restatement of the 1968 Act 

6 Then Minister of State at the Scottish Office. 
7 HL Deb 9th May 1995 vol. 564 cols. 15-16. 
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and remains firmly based on the principles in Lord Kilbrandon's report that 

children who offend and children who are offended against may be equally in 

need of help.  However, we are introducing a number of important changes 

which will strengthen the hearings and clarify their powers. 

One of the main forms of action open to a children's hearing is to make a 

supervision requirement in respect of a child.  New provisions in the Bill will 

clarify the effect of a supervision requirement and allow the hearings to 

specify important matters such as the responsibility for determining parental 

contact with children, giving authority for a child's medical examination and 

disclosing a child's whereabouts. 

Chapter 3 of Part II of the Bill is principally about the protection of children, 

and here we are introducing important changes following very largely on the 

recommendations made by Lord Clyde after his extensive Orkney inquiry.  

What is presently called a place of safety order will be given a new name: the 

child protection order.  The procedure for obtaining such an order will be 

changed to introduce new safeguards for parents and children. 

Particularly important is the introduction of a new direct appeal to the sheriff, 

available to both parents and the child in situations where a child has been 

removed from home to a place of safety. 

 

Substantive Provisions in the 1995 Act 

Increased Participation Rights for Children 

Though some new orders (discussed below) were created for the better protection of 

children, it may well be that the most radical change in Part Two of the 1995 Act was 

its much increased focus on listening to children.  This had been required when the 

United Kingdom ratified the United Nations Convention on the Rights of the Child,8 

Article 12 of which provides: 

8 For more detail of the UNCRC, see Appendix Three to the present Report. 
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States Parties shall assure to the child who is capable of forming his or her 

own views the right to express those views freely in all matters affecting the 

child, the views of the child being given due weight in accordance with the age 

and maturity of the child. 

This obligation was given effect to for Scots law in Part One of the 1995 Act by s. 

11(7)(b), and in Part Two by ss. 16(2) and 17(4).  Section 16(2) provide that a 

children’s hearing or a court “taking account of the age and maturity of the child 

concerned, shall so far as practicable (a) give him an opportunity to indicate whether 

he wishes to express his views; (b) if he does so wish, give him an opportunity to 

express them; and (c) having regard to such views as he may express”.9  It had 

since 1968 been an expectation within the children’s hearing system that children 

would have an opportunity to speak – though no such expectation existed within the 

court system.  More radical, indeed, was s. 17(4), which provides that local 

authorities in making decisions with respect to any child whom they are either 

looking after or proposing to look after must have regard so far as practicable to the 

views (if the child wishes to express them) of the child concerned, taking account of 

his or her age and maturity.  Neither s. 16(2) nor s. 17(4) qualifies the paramount 

consideration for courts, children’s hearings and local authorities exercising their 

functions under the Act: the welfare of the child.10  The obligation is for decision-

makers to take the child’s views into account in determining the child’s welfare, not to 

follow them irrespective of the effect on welfare. 

The imposition of an obligation to listen to children was intended to be more than a 

simple statement of principle.  It was given practical effect in the 1995 Act, for one of 

the very few substantive “rights” that Act granted to children was a right to attend at 

all stages of their children’s hearing.11  The children’s hearings rules made provision 

for children giving their views in person, through a representative or by audio or 

visual recording.12  Nevertheless there remain practical difficulties in ensuring to 

every child that their right to give views is effective in every case.  Research 

9 This three stage structure is explained by the Earl of Lindsay and Lord Hope of Craighead at HL Deb 
5th July 1995 vol. 565 cols. 1124-1125. 
10 1995 Act, ss. 16(1) and 17(1)(a). 
11 Children (Scotland) Act 1995, s. 45(1)(a).  See now Children’s Hearings (Scotland) Act 2011, 
s.78(1)(a). 
12 Children’s Hearings (Scotland) Rules 1996 (SI 1996 No. 3261 (S. 25), r.15(4)). 
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commissioned by the Scottish Executive and published in 200613 identified a number 

of issues that children and young people found acted to restrict their ability to 

participate fully, including the use of language that they did not understand, the 

tendency to talk over rather than directly to the children and young people, as well as 

unavoidable personal feelings such as fear of the unknown, embarrassment and 

suspicion of adult motives.  It called for an advocacy service for children and young 

persons which it saw as the other side of the coin of participation rights: this 

recommendation found legislative endorsement in the Children’s Hearings (Scotland) 

Act 201114 but the provision has not yet been brought into force. 

The 1995 Act made no change to the position that legal aid, though available when 

grounds of referral were being established before a sheriff and when decisions of the 

hearing were appealed to the sheriff, was not available at children’s hearings 

themselves.  This position was held, at least in some circumstances, to be contrary 

to the child’s rights under article 6 of the European Convention on Human Rights15 

and, subsequently, to be contrary to the parents’ equivalent rights.16  In the latter 

case, indeed, lack of any statutory provision for legally aided attendance at hearings 

of solicitors was described by the Inner House as “an inbuilt systemic flaw in the 

legal aid scheme as it applied to the children’s hearing system”.17  An “interim” 

scheme, outwith the legal aid scheme, to provide paid legal representation for 

children at hearings was established in 200218 and this was extended in 2009 to paid 

legal representation for relevant persons.19  The interim scheme was repealed and 

replaced by Part 19 of the Children’s Hearings (Scotland) Act 2011 and the 

Children’s Legal Assistance (Scotland) Regulations 2013,20 which amend the Legal 

Aid (Scotland) Act 1986 so that the child and relevant person (and some others) may 

in specified circumstances access legal aid funds to pay for a solicitor to attend 

13 C. Creegan, G. Henderson and C. King: Big Words and Big Tables: Children and Young People’s 
Experience of Advocacy Services and Participation in the Children’s Hearing System, Scottish 
Executive 2006. 
14 Children’s Hearings (Scotland) Act 2011, s. 122. 
15 S v Millar 2001 SLT 531 and 1304. 
16 K  v Authority Reporter 2009 SLT 1019. 
17 2009 SLT 1019 at [56]. 
18 Children’s Hearings (Legal Representation) (Scotland) Rules 2002 (SSI 2002 No. 63). 
19 Children’s Hearings (Legal Representation) (Scotland) Amendment Rules 2009 (SSI 2009 No. 
211). 
20 SSI 2013 No. 200. 
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hearings with them.21  This is dependent, of course, on the child having capacity to 

instruct a solicitor but if he or she does so then his or her wishes are likely to be 

more efficiently communicated by the legal representative than before the provisions 

came into effect. 

 

The Concept of, and Duties Towards, the “Looked after Child” 

The language commonly used prior to the Children (Scotland) Act 1995 was that of 

children “in care”, that is to say in the care of the local authority.  So for example the 

general obligation of local authorities to further a child’s best interests found in (the 

original) s. 20 of the Social Work (Scotland) Act 1968 applied to children “in the care 

of a local authority under any enactment”; s. 15 obliged local authorities to “receive 

the child into their care” in certain circumstances; and s. 16 allowed the local 

authority to assume parental rights and powers in respect of children in their care 

under s. 15 (and later under other statutory provisions also).  But there was no 

universal definition of children “in care”, for the phrase was not a term of art, and little 

in the way of general duties to all children “in care”: the duties were severally to be 

found in the rules and regulations governing the particular accommodation in which 

the child was placed.  The 1995 Act changed the language from “child in care” to 

“looked after child” and by providing a universal definition made that a term of art; in 

addition the Act lays down general duties on local authorities to all children they look 

after, under whatever provision, which duties are enhanced, rather than determined, 

by the rules and regulations governing their placement.  A child is to be regarded as 

being “looked after” by a local authority in the following circumstances: 

(i) The child is provided with accommodation by the local authority under 

s. 25 of the 1995 Act (which obliges the local authority to provide 

accommodation to any child who needs it because no-one has parental 

responsibility for him or her, because he or she has been lost or 

abandoned, or because the person who was caring for the child is 

prevented for whatever reason from providing suitable accommodation 

or care). 

21 For details, see K. Norrie, Children’s Hearings in Scotland (3rd edn) at pp 8 – 12. 
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(ii) The child is subject to a supervision requirement (later, compulsory 

supervision order or interim compulsory supervision order) in terms of 

which the local authority is the “relevant local authority”, or later 

“implementation authority” (i.e. the local authority with the responsibility 

to give effect to the order).  (Before the Children’s Hearings (Scotland) 

Act 2011 the child was a looked after child whenever subject to any 

order, authorisation or warrant under Part 2 of the 1995 Act.  After the 

2011 Act, warrants were (mostly) replaced by interim orders and a child 

subject to a child protection order granted under that Act, though not 

technically a “looked after child”, is treated as such with the result that 

the local authority has the same duties towards the child as if the child 

were “looked after” by it.22) 

(iii) The child is subject to an order made outwith Scotland under which the 

local authority has responsibilities as respects the child. 

(iv) (After the coming into force in 2009 of the Adoption and Children 

(Scotland) Act 2007) the child is subject to a permanence order.23 

Section 17(1) sets out the duties that local authorities have towards children looked 

after by them: they must (a) safeguard and promote the child’s welfare (which shall 

be their paramount concern), including preparing the child for the time when he or 

she is no longer a looked after child, (b) make use of such services available for 

children cared for by their own parents as appears reasonable, and (c) take steps to 

promote, on a regular basis, personal relations and direct contact between the child 

and any person with parental responsibilities and parental rights.24  Contact, which 

before 1968 was actively discouraged and since 1983 was encouraged in terms of a 

Code of Practice25, now became a statutory component of the care provided by local 

authorities to children they look after. 

All these duties were fleshed out by the Arrangements to Look After Children 

(Scotland) Regulations 1996,26 and subsequently the Looked After Children 

22 Children’s Hearings (Scotland) Act 2011, s. 44. 
23 1995 Act, s. 17(6), as variously amended. 
24 1995 Act, s. 17(1) and (2). 
25 Access to Children in Care or Under Supervision in Scotland issued by the Secretary of State for 
Scotland and laid before Parliament on 16th December 1983. 
26 SI 1996 No. 3262, coming into force on 1st April 1997. 
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(Scotland) Regulations 2009,27 both of which deal with children looked after or about 

to be looked after by a local authority irrespective of whether the child is placed in a 

residential establishment or with foster carers (or, under the 2009 Regulations, 

kinship carers).  The local authority must make a care plan to address the immediate 

and longer-term needs of the child with a view, under the 1996 Regulations, to 

safeguarding and promoting his or her welfare28 and including, under the 2009 

Regulations, an assessment of how these needs can be met.29  In doing so, they are 

required to take account (amongst other things) of the nature of the services to be 

provided, alternative courses of action, and the arrangements to be made when the 

child will no longer be looked after by a local authority.30  The care plan has to 

include the matters specified in Schedule 2 to both the 1996 and 2009 Regulations.31  

The local authority is required to review the case of each child being looked after by 

them, within six weeks of the placement, then three months thereafter and then at 

six-monthly intervals.32  Appropriate records have to be kept, until the seventy-fifth 

(under the 1996 Regulations) or the hundredth (under the 2009 Regulations) 

anniversary of the child’s birth (or twenty-fifth anniversary of his or her death before 

the age of 18), and confidentiality has to be maintained.33  Once a child had been 

placed (either in a residential establishment or with a foster carer) the local authority 

has to ensure that the child is visited on its behalf (i) within one week of the 

placement, (ii) thereafter at three monthly intervals, (iii) on such other occasions as 

the local authority considers necessary or appropriate in order to safeguard or 

promote the child’s welfare (and, under the 1996 Regulations, if the child is fostered, 

to give support and assistance to the person caring for him), and (iv) where 

reasonably requested to do so by the child or any foster carer; written reports of 

27 SSI 2009 No. 210, coming into force on 28th September 2009. 
28 Arrangements to Look After Children (Scotland) Regulations 1996, reg. 3. 
29 Looked After Children (Scotland) Regulations 2009, regs. 4 and 5. 
30 Arrangements to Look After Children (Scotland) Regulations 1996, reg. 4; Looked After Children 
(Scotland) Regulations 2009, reg. 4. 
31 Including details of any service to be provided to meet the care, education and health needs of the 
child and the respective responsibilities of the child, person with parental responsibility and any other 
relevant person as well as (under the 2009 Regulations) the local authority, the foster carer and the 
manager of any residential establishment accommodating the child. 
32 Arrangements to Look After Children (Scotland) Regulations 1996, regs. 8 and 9, giving effect to 
the obligation under s. 31 of the 1995 Act; Looked After Children (Scotland) Regulations 2009, reg. 
45. 
33 Arrangements to Look After Children (Scotland) Regulations 1996, regs. 11 and 12; Looked After 
Children (Scotland) Regulations 2009, regs. 42 and 43. 
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these visits have to be produced and considered at any review of the child’s case.34  

Where for any reason it appears to the local authority that it is no longer in the child’s 

best interests to remain in the placement the local authority has to make 

arrangements to terminate the placement as soon as is practicable in the interests of 

the child.35 

Before making any decision in respect of a child they are looking after, the local 

authority must, so far as reasonably practicable, ascertain the views of the child, the 

child’s parents, any other person who has parental rights, and any other person 

whose views the authority considers relevant;36 in coming to its decision, the local 

authority must have regard to these views, and to the child’s religious persuasion, 

racial origin and cultural and linguistic background.37 

 

Duties of Local Authorities 

Part II of the Children (Scotland) Act 1995 is entitled “Promotion of Children’s 

Welfare by Local Authorities and by Children’s Hearings etc”.  Chapter One of Part II 

is headed “Support for Children and their Families”, which support is to be provided 

by each local authority.  As well as the duties to “looked after children”, considered 

above, the local authority has various other obligations. 

Section 19 of the 1995 Act requires local authorities to prepare and publish, and 

keep under review, their plans for the provision of relevant services for or in respect 

of children in their area.38  In preparing and reviewing this plan, local authorities must 

consult with local health and housing services, voluntary organisations, and the 

children’s hearing.39  The 1995 Act also imposed a new obligation on local 

authorities to co-operate with each other: whenever a local authority considers that 

another local authority could help it carry out its functions under the Act it can 

34 Arrangements to Look After Children (Scotland) Regulations 1996, reg. 18; Looked After Children 
(Scotland) Regulations 2009, reg. 46 
35 Arrangements to Look After Children (Scotland) Regulations 1996, reg. 19; Looked After Children 
(Scotland) Regulations 2009, reg. 47. 
36 1995 Act, s. 17(3). 
37 1995 Act, s. 17(4). 
38 1995 Act, s. 19(1) and (3). 
39 1995 Act, s. 19(5). 
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request that help, which then has to be provided unless the provision of help would 

unduly prejudice the other local authority’s own functions.40 

The duty of local authorities under s. 12 of the Social Work (Scotland) Act 1968 to 

promote social welfare by providing assistance is still extant today, but it was 

enhanced in the 1995 Act which imposed additional duties on local authorities both 

to safeguard and promote the welfare of children in their area who are in need and 

also (so far as consistent with that duty) to promote the upbringing of such children 

by their families.41  So the focus is even more on helping children within their own 

families than under the 1968 Act, but the fact that the duty to do so exists only so far 

as is consistent with the overarching duty to safeguard and promote the welfare of 

children recognises that sometimes a child’s welfare will require its removal from its 

family. 

Local authorities are obliged to provide accommodation for children in their area who 

require it because no-one has parental responsibility over the child, the child has 

been lost or abandoned, or the person who has been caring for the child is 

prevented from providing suitable accommodation; in any case the local authority is 

entitled to provide accommodation to any child in their area if to do so would 

safeguard or promote the child’s welfare.42  Accommodation may be provided with “a 

family” (ie with foster carers), with a relative or any other suitable person, in a 

residential establishment, or by making other appropriate arrangements.43 

After-care has always been an important duty, and under the 1995 Act local 

authorities must continue to advise, guide and assist (in cash or in kind) young 

people who were looked after by a local authority at the time they ceased to be of 

school age (or, later, reached the age of 1644) until the age of 19; and they are 

empowered to do so until the young person reached the age of 21 (or, later, 26).45  

40 1995 Act, s. 21. 
41 1995 Act, s. 22.  Both “family” and “children in need” are defined in s. 93(1). 
42 1995 Act, s. 25.  “Child” for these purposes means a person under 18 (see A v Angus Council 
[2012] CSOH 135), though the local authority is entitled to accommodate any person under the age of 
21 if they consider that would safeguard or promote the young person’s welfare: s. 25(3). 
43 1995 Act, s. 26. 
44 Children and Young People (Scotland) Act 2014, s. 66(2)(a)(i). 
45 1995 Act, s. 29, amended from 1st August 2014 by Children And Young People (Scotland) Act 
2014, s. 66.  The increase in age was designed to reflect the fact that “ordinary families” in modern 
society tend to continue to provide support to young adults: see Policy Memorandum attached to the 
Children and Young People (Scotland) Bill, paras 108-110. 
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And the power under s. 25 of the Social Work (Scotland) Act 1968 to guarantee 

indentures and apprenticeships was replaced by a power to make grants to any 

young person under 21 (subsequently 26) who had been a looked after child to help 

them meet training and education expenses.46  Also, since 1st April 2015 local 

authorities have had a duty to provide “continuing care” for all young people over 16 

who have ceased to be looked after by a local authority, that is to say to provide the 

same accommodation and other assistance as was being provided immediately 

before the young person ceased to be looked after by the local authority, this until 

the age of 17, then from 1st April 2016 for all young people up to 18 and then from 1st 

April 2017 for all young people up to 19.47 

 

New Orders 

Amongst the most substantive changes made by Part II of the 1995 Act was to the 

various orders that could be made over children. 

The child protection order48 replaced (more or less) the old “place of safety order” 

and is designed to be a short-term protective order allowing a child who is at 

imminent risk to be removed from the source of harm and kept in a place of safety, 

up to a maximum of eight working days, until a children’s hearing can sit to 

determine more long-term matters.  A child protection order may only be made by a 

sheriff and though there are opportunities for its review during its currency, it cannot 

be renewed at the end of the eighth working day.49 

The “parental responsibilities order”, also introduced by the 1995 Act,50 replaced the 

old parental rights resolutions under which a local authority could assume to itself, 

without court process, the parental rights of a parent whose child was in local 

authority care.51  The new order required to be made by a sheriff and had the effect 

46 1995 Act, s. 30, subsequently amended by Children and Young People (Scotland) Act 2014, s. 66. 
47 1995 Act, s. 26A, as inserted by Children and Young People (Scotland) Act 2014, s. 67; Continuing 
Care (Scotland) Order 2015 SSI 2015 No. 158, as amended by SSI 2016 No. 92 and SSI 2017 No. 
62. 
48 1995 Act, ss. 57-60; thereafter Children’s Hearings (Scotland) Act 2011, ss. 37-54. 
49 For details of the child protection order, see K. Norrie, Children’s Hearings in Scotland, 1st ed, pp. 
195-213 (CPOs made under the 1995 Act); 3rd ed, paras 15.01-15.40 (CPOs made under the 
Children’s Hearings (Scotland) Act 2011). 
50 1995 Act, ss. 86 – 89. 
51 See discussion in Part Two of the present Report. 
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of transferring to the local authority all parental responsibilities and parental rights 

except the right to agree (or decline to agree) to the making of an adoption order.  

Parental agreement was required, though it could be dispensed with on the same 

grounds as parental agreement to adoption could be dispensed with.  The local 

authority could allow the child to reside with a parent, guardian, relative or friend of 

the child or could otherwise accommodate the child, and any person who held 

parental rights before the making of the order was to be allowed reasonable contact 

with the child.  The provisions relating to parental responsibilities orders were 

repealed on 28th September 2009 by the Adoption and Children (Scotland) Act 

2009,52 which created in place of that order the new “permanence order”, which is an 

order made by either the sheriff or the Court of Session vesting in local authorities 

the responsibility to provide the child with guidance and the right to regulate the 

child’s residence,53 and may additionally vest other parental responsibilities and 

parental rights in either the local authority or other persons while at the same time 

extinguishing those of the parents.54 

A wholly new type of order created by the 1995 Act is the child assessment order, 

which authorises (i) an assessment to be made of a child’s health or development or 

of the way in which he or she has been treated even in the absence of parental 

consent to that assessment, and (ii) the removal of the child to the place where the 

assessment is to be carried out.55  As Lord Fraser of Carmyllie put it, this order 

will enable an authority to obtain access to a child where it is concerned about 

the child's welfare.  That may make unnecessary the removal of the child from 

home under a child protection order by providing a statutory right of access for 

purposes of that assessment.56 

52 Adoption and Children (Scotland) Act 2009, sched. 3. 
53 Adoption and Children (Scotland) Act 2009, s. 81. 
54 Adoption and Children (Scotland) Act 2009, s. 82.  For a detailed description of the law governing 
permanence orders, see Wilkinson and Norrie, The Law Relating to Parent and Child in Scotland (3rd 
edn. 2013), chap. 20. 
55 1995 Act, s. 55; thereafter Children’s Hearings (Scotland) Act 2011, ss. 35-36. 
56 HL Deb 9th May 1995 vol. 564 col. 16. 
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Another wholly new order created by the 1995 Act was the exclusion order,57 which, 

in Lord Fraser’s words:58 

would allow a sheriff on the application of a local authority to make an order to 

exclude a suspected abuser from the family home as an alternative to 

removing the child from that home.  That is an important new power which 

has been widely welcomed in Scotland. 

If they were indeed welcomed at the time (though not by the present author59), in the 

event exclusion orders have been used only very rarely and have proved of little real 

consequence in child protection practice. 

 

Changes Since the 1995 Act 

And yet: for all the changes that the Children (Scotland) Act 1995 made, it is difficult 

to regard it as representing a significant change of direction in the way that the 

Children Act, 1908, the Children and Young Persons (Scotland) Act, 1932 and the 

Children Act, 1948 were.  Part Two of the 1995 Act builds upon models that were 

already there rather than creating new structures and it provides oil to established 

mechanisms which allows them to operate efficiently in face of new challenges such 

as the increased recognition of children’s rights and a  greater focus on due process.  

The 1995 Act is, with hindsight, better seen as marking the end of an era in which 

traditional understandings of family life held sway within an established legal 

framework rather than as a radical restructuring of the law.  (The changes in respect 

of private law matters contained in Part One were far more revolutionary, but are 

only of tangential relevance to this Report).  A number of much more significant 

structural changes occurred within a very few years of the coming into force of the 

1995 Act, with many things changing almost out of recognition, including the focus of 

child protection legislation towards its regulatory framework, the constitutional 

background against which child protection operates, and the very concept of “family” 

itself. 

57 1995 Act, ss. 76-80. 
58 HL Deb 9th May 1995 vol. 564 col. 16. 
59 See K. Norrie Greens Annotated Acts: Children (Scotland) Act 1995, annotations to s. 76. 
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The Changing Face of “Family” 

The 1993 White Paper Scotland’s Children: Proposals for Child Care Policy and 

Law60 had acknowledged that family life was changing, and was in fact being led in 

Scotland in a great diversity of forms.  However, the Children (Scotland) Act 1995 

(passed at the tail-end of a long period of Conservative government) did little to 

reflect that diversity and, as originally passed, continued to make a distinction 

between families based around marriage on the one hand, and non-marital families 

on the other;61 nor did it give any recognition whatsoever to families based around 

same-sex couples.  In the twenty years following the 1995 Act, legislation has 

transformed the law’s understanding of family, as the law began to eschew any 

attempt at providing a model for family life as it should be led: instead family law now 

aims to reflect how family life actually is led, with no political or moral preferences to 

one form of “family” over another.  So the Civil Partnership Act 2004 allowed same-

sex couples to register their relationship and acquire virtually all the rights and 

responsibilities open to opposite-sex couples through the institution of marriage 

(including the establishment of “step” relationships).  The Family Law (Scotland) Act 

2006 finally abolished the status of “illegitimacy”62 and at last allowed unmarried 

fathers to have full parental responsibilities and parental rights from the birth of their 

children,63 provided new remedies to unmarried couples, and extended all existing 

cohabitation rules to same-sex cohabiting couples.  The Adoption and Children 

(Scotland) Act 2007 allowed unmarried couples and same-sex couples to make joint 

applications for adoption, the Human Fertilisation and Embryology Act 2008 

extended parental orders after surrogacy to unmarried couples and same-sex 

couples, and the Looked After Children (Scotland) Regulations 2009 removed the 

prohibition on placing children for fostering with anyone other than a man and a 

woman acting together or a man or a woman acting alone.  Finally, of course, the 

60 Scottish Office, HMSO 1993, Cm 2286, at para 1.10. 
61 So for example the unmarried father was excluded from the definition of “relevant person” for the 
purposes of participation in children’s hearings: s. 93(2)(b). 
62 Family Law (Scotland) Act 2006, s. 21. 
63 This change was deliberately not retrospective so applies only to children born after the date of the 
coming into force of the 2006 Act, 4th May 2006. It was not until the regulations passed under the 
Children’s Hearings (Scotland) Act 2011 came into force that all fathers, together with all mothers, 
were regarded as “relevant persons” for the purpose of participation in children’s hearings. 
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Marriage and Civil Partnership (Scotland) 2014 sought to make marriage itself 

gender-neutral. 

 

Constitutional Changes 

Another reason why the 1995 Act can be seen as belonging to an earlier era is that it 

was passed in the twilight of a constitutional settlement that had seemed at the time 

immutable.  Yet within three years of its passing – and only one year after the 

majority of Part Two was brought into force – there occurred two hugely significant 

constitutional developments that rendered the background structures against which 

the law must operate very different from what had gone before.  First, the Scotland 

Act 1998 (re-)established the Scottish Parliament and virtually all the matters 

considered in this Report were brought within the legislative competence of that 

devolved institution.  Any existing reference to “the Secretary of State” has required, 

since the Scotland Act came into force on 1st July 1999, to be read as a reference to 

“the Scottish Ministers”.64  Secondly, the Human Rights Act 1998 “incorporated” into 

Scottish domestic law the European Convention on Human Rights, with the result 

that from 2nd October 200065 both the interpretation and the application of the law of 

child protection (and much else) has required to be consistent with that Convention.  

The concepts of children’s rights, proportionality of interference and participation in 

process, both in domestic and international law, have thereby acquired a far higher 

profile in legal disputes. 

 

A Shift of Focus in Child Protection Legislation 

From its earliest days in the 19th century the law of child protection has primarily 

been a reaction to that most unhappy of truths, that children are most vulnerable 

where they ought to be safest, that is to say within the care of their own families.  

The mechanisms of child protection were originally designed to allow the removal of 

children who had been harmed within their own families to an environment perceived 

to be safer; indeed, as we have seen earlier in this Report, that removal was until the 

64 Scotland Act 1998, s. 117. 
65 Or from 1st July 1999 if the question could be structured as a “devolution issue”. 
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Social Work (Scotland) Act 1968 usually intended to be long-term, in order to 

insulate children from the bad influences they would otherwise be exposed to during 

their impressionable years.  The 1968 Act changed the emphasis towards working 

with families to prevent such harm, and that emphasis remained evident in the 

Children (Scotland) Act 1995.66 

Subsequent legislation, however, has shifted attention from children at risk within the 

family setting to children at risk in wider society – not only in respect of children 

subject to no state involvement in their private lives but also in respect of children 

already being looked after by the state.  It has become recognised – belatedly, many 

will doubtless think – that “places of safety” are not safe because we call them so but 

because they are staffed by properly trained, suitably motivated and robustly vetted 

individuals.  Writing in 2004, Cleland points that “the early law was concerned with 

‘unsuitable’ parents.  The modern law is beginning to develop the concept of 

‘unsuitable adults’, adults whose access to children should be restricted, as they 

pose a danger to children”.67  At that time, the existing means of dealing with child 

abuse outwith the family setting rested almost entirely on s. 12 of the Children and 

Young Persons (Scotland) Act, 1937, under which the crime of ill-treatment, neglect 

or exposure of children could be committed by anyone (over 16) with charge or care 

of a child.  As a matter of the criminal law, this measure was (and is) essentially 

reactive.  Cleland refers68 to the Child Protection Review published by the Scottish 

Executive in 2002,69 which identified as the first of the hallmarks of an effective child 

protection strategy the incorporation of preventative strategies.70  Since she wrote, a 

whole new body of law has been enacted to ensure that children are protected not 

only from their own families but also from those charged with their care in any other 

context.  There are two interrelated but distinct streams to this legislation: (i) new 

rules have been designed to identify individuals who ought not to be allowed to work 

with children because of the risk, established from previous behaviour, that they 

might abuse their position; and (ii) new institutions have been created to take over 

66 See especially s. 22. 
67 Stair Memorial Encyclopaedia, Child and Family Law (Reissue) (2004), para. 299. 
68 Stair Memorial Encyclopaedia Child and Family Law (Reissue) (2004), para. 497. 
69 It’s Everyone’s Job to Make Sure I’m Alright, Scottish Executive, 2002, accessed at 
http://www.gov.scot/Publications/2002/11/15820/14009. 
70 It’s Everyone’s Job, para. 8.10. 
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the registration and inspection of services for vulnerable children.  Both of these are 

considered in Section B below. 

 

 

SECTION B: Protecting Children From Their Protectors 

 

Limitations on Who May Work with Children 

The Protection of Children (Scotland) Act 200371 came into force on 10th January 

2005, though it remained extant for only six years, before being repealed and 

replaced by the rather wider Protection of Vulnerable Groups (Scotland) Act 2007,72 

which covered vulnerable adults as well as children.  The 2007 Act came into force 

on 28th February 2011 and remains the law today.  The Explanatory Notes attached 

to the 2003 Act describe its effects as follows: 

3. The Act provides for a list of individuals considered unsuitable to work with 

children (“the list”) to be established and maintained by the Scottish Ministers 

and for those on the list to be banned from working with children.  An 

individual who knows that he or she is listed commits an offence if he or she 

works in a child care position (within the meaning of schedule 273) whilst 

listed. 

4. Organisations are required to refer people who are or have been working in 

child care positions for inclusion in the list if they harm a child or put a child at 

risk of harm and, as a consequence, are dismissed or transferred from those 

positions or where their employment is otherwise terminated in such 

circumstances.  Individuals convicted of an offence against a child (within the 

meaning of section 10(9)(b)) may also be placed on the list at the discretion of 

the courts. 

71 2003 ASP 5. 
72 2007 ASP 14. 
73 That included working in an institution exclusively or mainly for the detention of children, homes 
exclusively or mainly for children, health care and educational establishments (and their supervisors); 
managers, charity trustees and children’s panel members, and many others. 
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5. An organisation commits an offence if it offers work in a child care position 

to an individual whom it knows is listed or does not move such an individual 

from a child care position.  The information that an individual is on the list will 

be released as part of a disclosure check carried out by Disclosure Scotland 

(part of the Scottish Criminal Record Office) under Part V  of the Police Act 

1997 (c. 50). 

Subsequent secondary legislation dealing specifically with foster carers, and 

managers and employees in residential establishments, made reference to these 

new rules within their definitions of who was fit to act as such.  These are considered 

in more detail in Section C below. 

The Explanatory Notes attached to the 2007 Act describe its effects as follows: 

 Functions of the Scottish Ministers in the Act 

8. Many of the functions allocated to the Scottish Ministers will be undertaken 

on behalf of them by civil servants in an executive agency.  The agency will 

be divided, administratively, into two separate elements: a Vetting and 

Disclosure Unit and a Central Barring Unit.  The Central Barring Unit will 

exercise most of the functions allocated to the Scottish Ministers in Part 1 and 

the Vetting and Disclosure Unit will exercise most of the functions in Part 2 as 

well as the criminal record checks and other functions allocated from the 

Police Act.  For the sake of clarity, these notes refer to the Central Barring 

Unit and the Vetting and Disclosure Unit, where appropriate, instead of the 

Scottish Ministers. 

OVERVIEW 

9. Part 1 sets out the provisions for the operation of the lists of those 

individuals who are barred from working with children and protected adults 

respectively.  It provides for the Scottish Ministers (as the Central Barring 

Unit) to maintain the lists and to determine an individual's unsuitability to 

undertake regulated work with children or protected adults.  Part 1 also 

provides the courts with duties or powers, in different circumstances 

respectively, to refer individuals for consideration by the Scottish Ministers for 
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inclusion on the relevant list(s).  Criteria for the automatic inclusion of 

individuals on the lists can be specified by order, made under powers in Part 

1.  Part 1 also makes provision for appeals and the process for removal from 

the list. 

10. Part 2 sets out provisions for the vetting element of the new vetting and 

barring scheme, creating three new forms of disclosure certificate as well as 

making provisions for a scheme detailing all those individuals working in 

regulated positions with children and/or protected adults.  Mechanisms for 

obtaining and reviewing new information in relation to individuals on the 

scheme are also set out. 

11. Part 3 makes amendments to Part 5 of the Police Act other than for the 

immediate purposes of Parts 1 and 2.  It provides for additional information to 

be included on criminal record (disclosure) certificates, allows application 

forms to be completed electronically, allows the Scottish Ministers to pay 

police forces for information provided and makes a number of technical 

amendments to provisions relating to registration. 

Inclusion in the list of persons unsuitable to work with either children or vulnerable 

adults means that all “regulated work”74 is closed to them, and a number of 

challenges have been made on the basis that the system is disproportionate since it 

does not allow for any assessment to be made of the suitability of the individual in 

respect of the type of work that the individual intends to follow.  Judges have not 

been persuaded that a system cannot be developed that eschews a blanket ban 

approach in favour of one that allows for some degree of judgment and discretion to 

be exercised.  The Supreme Court in 201475 held the equivalent disclosure scheme 

in England and Wales to be incompatible with Article 8 of the European Convention 

on Human Rights because it failed to draw any distinction on the basis of the nature 

of the offences to be disclosed, the disposal of the case and the time elapsed 

between when the offence took place and the employment was sought.76  Though 

primarily concerned with disclosure certificates rather than inclusion on lists for the 

74 Specified in Schedule 2 to the 2007 Act. 
75 R (On the Application of T) v Chief Constable of Greater Manchester [2014] UKSC 35. 
76 See especially Lord Reed at [119]. 
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purposes of regulated work, the issues are clearly closely linked and the Scottish 

Government, accepting that the Scottish system was vulnerable to challenge on the 

same grounds, made the Police Act 1997 and the Protection of Vulnerable Groups 

(Scotland) Act 2007 Remedial (No. 2) Order 201577 under which certain spent 

convictions need not be disclosed but which gave no right to challenge the inclusion 

of convictions that continued to require disclosure.  The Outer House subsequently 

held that even the amended disclosure scheme was not a reasonable balance of 

competing interests since it contained no safeguards to allow the proportionality of 

the interference in Article 8 to be evaluated objectively and fairly.78  A similar 

decision was reached a few months later by the Court of Appeal in England79  In one 

earlier case in the sheriff court, the sheriff simply removed a person from the list 

since her conviction for dishonesty created no risk to her acting as a kinship carer.80  

This area of regulation is likely to be subject to further amendment. 

 

New Oversight Institutions 

By the end of the 20th Century it had become clear that the oversight of social care in 

Scotland was fragmented and inconsistent.  Some but not all forms of social care 

required to be registered, with either the local authority or the Secretary of State; the 

duty of inspection would often lie with the local authority, but sometimes it lay with 

health boards or the Social Work Services Inspectorate – and sometimes was not 

required at all.  There was clear potential for conflict of interest, with local authorities 

having duties both to provide services and at the same time to monitor how well they 

were run, often in comparison (and in financial competition) with similar services 

provided by voluntary organisations.  Different local authorities across Scotland were 

able to adopt different practices, and there were serious regulatory complications 

when a service user required both social care and health service input.  There was 

no single body responsible for ensuring standards of care across the range of 

services that the state might provide to children (and others).  There was, in the 

words of the Policy Memorandum attached to the Bill that became the Regulation of 

77 SSI 2015 No. 423. 
78 P v Scottish Ministers [2017] CSOH 33. 
79 R (On the Application of P) v Secretary of State for the Home Department [2017] EWCA Civ 321. 
80 G v The Scottish Ministers 2015 GWD 36-577, Sheriff Jamieson at Dumfries. 
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Care (Scotland) Act 2001,81 “widespread agreement that new legislation [was] 

needed to bring together and modernise these existing arrangements, to introduce a 

stronger user focus and to expand the scope of regulation to include those care 

services that are not currently regulated.”  The Act established a national regulatory 

body to undertake this work and to take account of new national care standards in its 

registration, inspection and enforcement work.  The Act restructured the whole 

system of registration and inspection of all care services in Scotland, repealing what 

had gone before, including in particular ss. 60-68 of the Social Work (Scotland) Act 

1968 under which local authorities registered and inspected residential 

establishments. 

 

The relevant provisions of the 2001 Act came into force on 1st April 2002.82  

Subsequently, in 2007, the Scottish Government published the Report of the 

Independent Review of Regulation, Audit, Inspection and Complaints Handling of 

Public Services in Scotland (“the Crerar Review”)83 which emphasised the unique 

role that independent external review plays in the proper monitoring of public 

services.  Though the Crerar Review suggested that a single scrutiny body could be 

established to provide external review of health, education and social work and 

social care, the Scottish Government preferred to keep these separate and, in part 

implementation of the recommendations in the Crerar Review, Part Five of the Public 

Services Reform (Scotland) Act 2010 replaced, from 1st October 201084, many (but 

not all) of the structures established under the 2001 Act. 

 

Regulation of Care (Scotland) Act 2001: The Care Commission 

The 2001 Act established the Scottish Commission for the Regulation of Care85 (“the 

Care Commission”) which had the duty to register and inspect all care services, 

including residential child care and fostering,86 offender accommodation services, 

81 SP Bill 24, introduced in the Scottish Parliament on 20 December 2000, Policy Memorandum at 
para. 6. 
82 Regulation of Care (Scotland) Act 2001 (Commencement No. 2 and Transitional Provisions) Order 
2002 (SSI 2002 No. 162), art. 2. 
83 Scottish Government, 2007, available at http://www.gov.scot/Resource/Doc/198627/0053093.pdf.  
84 Public Services Reform (Scotland) Act 2010 (Commencement No. 1) Order 2010 (SSI 2010 No. 
221).  
85 Regulation of Care (Scotland) Act 2001, s. 1 and Sched. 1. 
86 Fostering services subject to the Act include the functions assigned to local authorities under the 
Foster Children (Scotland) Act 1984 (private fostering): s. 2(14). 
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care and welfare in boarding schools, as well as independent (i.e. non-NHS) health 

care services.87  Any person seeking to provide a care service was required to apply 

to the Care Commission for registration of that service: this included local authorities 

(though local authorities providing adoption and fostering services were registered 

under Part Two of the 2001 Act, which had separate enforcement mechanisms).88  

Registration would be granted if the requirements contained in the Regulation of 

Care (Requirements as to Care Services) (Scotland) Regulations89 were satisfied.  

These required that a care service be provided “in a manner which promotes and 

respects the independence of service users and, so far as it is practicable to do so, 

affords them choice in the way in which the service is provided to them.”90  Providers 

were required to prepare a written statement of the aims and objectives of the care 

service,91 to make provision for the health and welfare, and privacy and dignity, of 

service users,92 and to prepare a personal plan for each service user setting out how 

the service user's health and welfare needs would be met.93  The Regulations 

specified persons who were not fit to provide,94 manage95 or be employed in96 a care 

service,97 and made provision as to fitness of premises98 and the equipment and 

facilities to be provided in a care home service.99  Providers had to ensure that 

“suitably qualified and competent persons are working in the care service in such 

numbers as are appropriate for the health and welfare of service users”, as well as 

ensuring that suitable training was given.100  No person having a financial interest in 

a care home service could act as a medical practitioner for any user of that 

87 Regulation of Care (Scotland) Act 2001, s. 2. 
88 Regulation of Care (Scotland) Act 2001, s. 7. 
89 SSI 2002 No. 114. 
90 2002 Regulations, reg. 2. 
91 2002 Regulations, reg. 3. 
92 2002 Regulations, reg. 4. 
93 2002 Regulations, reg. 5. 
94 2002 Regulations, reg. 6: persons would be unfit to provide a care service because they were not of 
integrity or good character, had been convicted of an offence punishable by imprisonment for more 
than three months or had been recently insolvent. 
95 2002 Regulations, reg. 7: A person would be unfit to manage because they were not of integrity or 
good character, had been convicted of an offence punishable by imprisonment for more than three 
months, were not physically and mentally fit to manage a care service, did not have the necessary 
skills, knowledge or experience, or were not registered to do so. 
96 2002 Regulations, reg. 9: A person would be unfit to be employed in a care service because they 
were not physically and mentally fit to manage a care service, did not have the necessary skills, 
knowledge or experience, or were not registered to do so. 
97 Breaching these regulations was an offence: 2002 Regulations, reg. 26. 
98 2002 Regulations, reg. 10. 
99 2002 Regulations, reg. 12. 
100 2002 Regulations, reg. 13. 
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service.101  Records had to be kept and returns made to the Care Commission.102  

Providers were required to establish and operate a complaints procedure.103 

 

The 2001 Act further provided that the Care Commission could issue improvement 

notices to any care service provider104 and if the provider was a local authority the 

Care Commission had to notify the Scottish Ministers.105  Registration could then be 

cancelled if the improvements were not made, or a person had been convicted of a 

relevant offence, or regulations had been breached.106  In addition, the Care 

Commission could make summary application to the sheriff for an order immediately 

cancelling registration or imposing or varying conditions for registration if it appeared 

that there was a serious risk to some other person’s life, health or wellbeing.107  It 

was an offence to provide a care service while not being registered.108 

Local authority adoption and fostering services were registered under Part Two of 

the 2001 Act.109  For this purpose, “fostering service” included both local authority 

fostering and local authority functions under the Fostering of Children (Scotland) Act 

1984 (private fostering).110  Since local authorities have a statutory duty to provide 

these services, cancellation of registration was not possible: the enforcement 

mechanisms lay in the hands of the Scottish Ministers rather than the Care 

Commission. 

Inspection of care services was required under ss. 25 to 27 of the 2001 Act.  The 

Care Commission was given the power to require the provision of information and to 

enter and inspect premises.111  Residential services were to be inspected at least 

twice a year, at least one of these being without any prior notification,112 and 

fostering services were to be inspected at least once a year.113  Inspection could 

101 2002 Regulations, reg. 14.  Doing so was an offence: reg. 26. 
102 2002 Regulations, regs 19 – 24. 
103 2002 Regulations, reg. 25. 
104 Regulation of Care (Scotland) Act 2001, s. 10. 
105 Regulation of Care (Scotland) Act 2001, s. 11. 
106 Regulation of Care (Scotland) Act 2001, s. 12. 
107 Regulation of Care (Scotland) Act 2001, s. 18. 
108 Regulation of Care (Scotland) Act 2001, s. 21. 
109 Regulation of Care (Scotland) Act 2001, ss. 33 - 42. 
110 Regulation of Care (Scotland) Act 2001, s. 2(14)(a) and (c). 
111 Regulation of Care (Scotland) Act 2001, s. 25(2). 
112 Regulation of Care (Scotland) Act 2001, s. 25(3). 
113 Regulation of Care (Scotland) Act 2001, s. 25(5). 
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include interviewing in private managers and employees, and service users.114  It 

was an offence to obstruct inspection.115  The Care Commission and School 

Inspectors had to collaborate in relation to the registration and management of 

school care accommodation services and secure accommodation services.116  

Documents could be seized and removed.117 

Part 3 of the 2001 Act, which was not replaced by the 2010 Act and remains in force 

today, established the Scottish Social Services Council, through which the education 

and training of social service workers is regulated, and by which practice codes and 

codes of conduct are produced.118  The Council is required to maintain a register of 

social workers and social service workers,119 and persons can be removed from that 

register.120  The use of the title “social worker” or “social service worker” while not 

registered as such was made an offence.121 

The Scottish Ministers and the Social Services Council are, and the Care 

Commission was, required to exercise their functions in accordance with the 

following principles: the safety and welfare of all service users are to be protected 

and enhanced; the independence of service users is to be promoted; and diversity of 

provision is to be promoted in order to afford service users choice.122  The 

Commission had, and the Council has, to have a complaints procedure.123 

 

Public Services Reform (Scotland) Act 2010, Part 5: The Care Inspectorate 

The Care Commission was replaced124 by Social Care and Social Work 

Improvement Scotland (SCSWIS), commonly known as “the Care Inspectorate”, 

established under Part 5 of the Public Services Reform (Scotland) Act 2010, which 

114 Regulation of Care (Scotland) Act 2001, s. 25(6). 
115 Regulation of Care (Scotland) Act 2001, s. 25(13). 
116 Regulation of Care (Scotland) Act 2001, s. 26. 
117 Regulation of Care (Scotland) Act 2001, s. 27. 
118 Regulation of Care (Scotland) Act 2001, Part Three and Sched 2.  The Council maintains a 
detailed website including links to all its Codes of Practice at www.sssc.uk.com. 
119 Regulation of Care (Scotland) Act 2001, s. 44. 
120 Regulation of Care (Scotland) Act 2001, s. 49. 
121 Regulation of Care (Scotland) Act 2001, s. 52. 
122 Regulation of Care (Scotland) Act 2001, s. 59, as amended by the Public Services Reform 
(Scotland) Act 2010. 
123 Regulation of Care (Scotland) Act 2001, s. 64, as amended by the Public Services Reform 
(Scotland) Act 2010.  Guidance is provided on the website mentioned above. 
124 Public Services Reform (Scotland) Act 2010, s. 89. 
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remains in force today.    The range of care services subject to regulation by the 

Care Inspectorate includes care home services; school care accommodation in a 

place in or outwith a public, independent or grant-aided school; secure 

accommodation; offender accommodation services; local authority fostering and 

local authority functions under the Foster Children (Scotland) Act 1984 (private 

fostering).125  (This range does not include independent health care services, as the 

2001 Act did: these are dealt with in Part 6 of the 2010 Act.)  In carrying out its 

functions the Care Inspectorate must act in accordance with the following principles: 

(i) the safety and wellbeing of service users are to be protected and enhanced, (ii) 

the independence of service users is to be promoted, (iii) diversity of provision is to 

be promoted with a view to affording service users choice and (iv) good practice in 

the provision of social services is to be identified, promulgated and promoted.126 

All providers of care services are required to register with the Care Inspectorate,127 

and registration can be refused, granted, or granted subject to conditions.128  

Regulations specify persons who are deemed unfit to make an application for 

registration and any application made by such persons will be refused as 

incompetent.  This includes anyone convicted of an offence punishable by 

imprisonment for at least three months, anyone involved in insolvency proceedings, 

anyone removed from being concerned in the management or control of a charity, 

and anyone disqualified from being a company director.129 

The Social Care and Social Work Improvement Scotland (Requirements for Care 

Services) Regulations 2011130 set out the requirements that must be complied with 

by service providers.  The service has to be provided in a manner that promotes 

quality and safety and respects the independence of service users, and affords them 

choice in the way in which the service is provided to them.131  Service providers must 

make proper provision for the health, welfare and safety of service users, respecting 

125 Public Services Reform (Scotland) Act 2010, s. 47 and Sched. 12. 
126 Public Services Reform (Scotland) Act 2010, s. 45.  See their website at 
www.careinspectorate.com. 
127 Public Services Reform (Scotland) Act 2010, s. 59.  The information to be included in the 
application is set down in the Social Care and Social Work Improvement Scotland (Applications) 
Order 2011 (SSI 2011 No. 29), sched. 
128 Public Services Reform (Scotland) Act 2010, s. 60. 
129 Social Care and Social Work Improvement Scotland (Registration) Regulations 2011 (SSI 2011 
No, 28), reg, 3. 
130 SSI 2011 No. 210 (hereinafter “the 2011 Regulations”). 
131 2011 Regulations, reg. 3. 
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their privacy and dignity and, in relation to care home providers, ensuring health care 

services are provided.132  Each provider is required to prepare a personal plan for 

each service user setting out how the service user's health, welfare and safety needs 

will be met.133  The Regulations specify persons who are not fit to provide,134 

manage135 or be employed in a care service;136 breach of any of these rules is an 

offence.137  In addition, no person listed in the children’s list kept under the 

Protection of Vulnerable Groups (Scotland) Act 2007 may provide, manage or be 

employed in a care service for children.138  The Regulations also make provision as 

to the fitness of premises139 and as to the facilities required in care homes.140  

Providers have to ensure that at all times suitably qualified and competent persons 

are working in the care service in such numbers as are appropriate for the health, 

welfare and safety of service users, and ensure that they receive suitable training.141  

No person having a financial interest in a care home may act as a medical 

practitioner for any user of that service.142  The care service must establish and 

operate a complaints procedure.143 

Once registered, the Care Inspectorate may serve an improvement notice on a care 

service144 and registration may be cancelled if after an improvement notice has been 

132 2011 Regulations, reg. 4. 
133 2011 Regulations, reg. 5. 
134 2011 Regulations, reg. 6: those who are not of integrity and good character, anyone convicted of 
an offence punishable by at least three months imprisonment and in the opinion of the Care 
Inspectorate is therefore unsuitable to provide care services, anyone removed from being concerned 
with the management or control of a charity or disqualified from being a company director, or had 
been involved in bankruptcy (see the Social Care and Social Work Improvement Scotland 
(Requirements for Care Services) Amendment Regulations 2013 (SSI 2013 No. 110), adding regs 6A 
and 6B to the 2011 Regulations). 
135 2011 Regulations, reg 7: those who are not of integrity or good character, who have been 
convicted of an offence punishable by imprisonment for more than three months and in the opinion of 
the provider of the care service is therefore unsuitable, those who do not have the necessary skills, 
knowledge or experience, or who are not registered to do so. 
136 2011 Regulations, reg. 9: those who are not of integrity or good character, who have been 
convicted of an offence punishable by imprisonment for more than three months and in the opinion of 
the manager is therefore unsuitable, those who do not have the qualifications, skills and experience, 
or who are not registered to be so employed. 
137 2011 Regulations, reg. 19. 
138 2011 Regulations, reg. 13(1). 
139 2011 Regulations, reg. 10. 
140 2011 Regulations, reg. 14. 
141 2011 Regulations, reg. 15. 
142 2011 Regulations, reg. 16: it is an offence to do so (reg. 19). 
143 2011 Regulations, reg. 18. 
144 Public Services Reform (Scotland) Act 2010, s. 62. 
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issued the relevant requirements are still not being met.145  Emergency cancellation 

can be done by a sheriff, on application from the Care Inspectorate if there is a 

serious risk to life, health or well-being of either the service users or other 

persons.146 

Though adoption and fostering services are inspected by the Care Inspectorate, they 

have no role in enforcing any local authority obligation since local authorities have a 

statutory duty to provide such services and so the Care Inspectorate cannot 

deregister them.  But local authorities must nevertheless register their adoption and 

fostering services with the Care Inspectorate,147 who may impose conditions to 

improve services: any such improvement notice must be reported to the Scottish 

Ministers,148 who may direct the local authority to take steps to remedy the matter 

themselves or seek an order from the Court of Session for specific performance of 

the steps required.149 

The Care Inspectorate may inspect any social service (which includes care services) 

in order to review and evaluate the effectiveness of the provision of the services 

being inspected, to encourage improvement, to investigate any cause for concern, 

and to give consideration to the need for an improvement notice.150  The Care 

Inspectorate must inspect any social service if requested to do so by the Scottish 

Ministers.151  The person authorised by the Care Inspectorate to carry out the 

inspection has the power to enter and inspect premises152 and on completion of 

inspection the Care Inspectorate must prepare a Report.153  Inspections are to be 

carried out in accordance with the rules in the Public Services Reform (Social 

Services Inspection) (Scotland) Regulations 2011.154  

 

145 Public Services Reform (Scotland) Act 2010, s. 64.  Special provision is made for local authorities 
in relation to services which they are obliged under statute to provide and for which registration 
cannot therefore be cancelled: s. 63 requires Scottish Ministers to be notified of any improvement 
notice. 
146 Public Services Reform (Scotland) Act 2010, s. 65. 
147 Public Services Reform (Scotland) Act 2010, s. 83. 
148 Public Services Reform (Scotland) Act 2010, s. 91. 
149 Public Services Reform (Scotland) Act 2010, s. 92. 
150 Public Services Reform (Scotland) Act 2010, s. 53.  Additional purposes relating to strategic plans 
were added by the Public Bodies (Joint Working) (Scotland) Act 2014 (ASP 9). 
151 Public Services Reform (Scotland) Act 2010, s. 55. 
152 Public Services Reform (Scotland) Act 2010, s. 56. 
153 Public Services Reform (Scotland) Act 2010, s. 57. 
154 SSI 2011 No. 185. 
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Public Services Reform (Scotland) Act 2010, Part 6: Healthcare Improvement 

Scotland 

The 2010 Act also established the body known as Healthcare Improvement Scotland 

(“HIS”), with the general duty of furthering improvement in the quality of health care 

provided both by the National Health Service and by independent health care 

providers.155  This body is responsible for providing advice and guidance, support for 

implementation and improvement, and for assessing, monitoring and reporting on 

providers of healthcare services.  HIS replaced the National Health Service Quality 

Improvement Scotland (NHS QIS), a special health board within the NHS which had 

previously assessed health boards’ performances, and is independent of the 

National Health Service; it also took over the responsibilities of the Care Commission 

in respect of independent providers.  It must exercise its functions in accordance with 

the following principles: the safety and wellbeing of service users are to be protected 

and enhanced, good practice in the provision of services is to be identified, 

promulgated and promoted, and practice that takes account of guidance and 

evidence published or endorsed by HIS is to be promoted and encouraged.156  HIS 

may inspect any service provided under the National Health Service and any 

independent health care provider,157 and it is responsible for the registration (and 

cancellation of registration) of, and the making of improvement notices in respect of, 

independent health care services.158 

 

 

SECTION C: Regulation of Particular Types of Accommodation 

 

Foster Care 

155 Public Services Reform (Scotland) Act 2010, s. 108, inserting s. 10A into the National Health 
Service (Scotland) Act 1978. 
156 National Health Service (Scotland) Act 1978, s. 10B, as inserted by s. 108 of the Public Services 
Reform (Scotland) Act 2010.  See their website at www.healthimprovementscotland.org. 
157 National Health Service (Scotland) Act 1978, ss. 10I and 10J, as so inserted.  See further in 
relation to mental health services, section D below. 
158 National Health Service (Scotland) Act 1978, ss. 10P – 10Z4, as so inserted.  See further in 
relation to mental health services, section D below. 

                                                



31 
 

The Boarding-out and Fostering of Children (Scotland) Regulations 1985 were 

revoked from 1st April 1997159 and replaced by the Fostering of Children (Scotland) 

Regulations 1996.160  Any existing approval of persons as foster parents remained 

effective.161  The Arrangements to Look After Children (Scotland) Regulations 

1996,162 which require local authorities to make a care plan for each child looked 

after by them (whether in foster care, in a residential establishment, or otherwise),163 

also came into force on that date.  Both these sets of Regulations were revoked and 

replaced by the Looked After Children (Scotland) Regulations 2009,164 which came 

into force on 28th September 2009. 

 

Fostering of Children (Scotland) Regulations 1996  

Reflecting the simplicity inherent in the concept of “looked after child” introduced by 

the 1995 Act, the 1996 Regulations were stated to apply “where a local authority 

foster a child looked after by them under s. 17(6)” of the 1995 Act (thereby excluding 

private fostering arrangements).  “Fostering” was defined as it was under the 1985 

Regulations, other than that the reference to “boarding out” was dropped: to “foster” 

was stated to mean to “arrange for a child to live as a member of the family of a 

person who is not a parent, does not have parental responsibilities in respect of the 

child and who is not a relevant person in relation to the child and who undertakes to 

look after the child other than in accordance with the Adoption Agencies (Scotland) 

Regulations 1996”.  Responsibility both for approving foster carers and for placing 

children with them, as well as the duty to establish fostering panels, was now to rest 

exclusively with local authorities rather than, as before, “care authorities” which 

included both local authorities and voluntary organisations. 

 

Approval of Foster Carers 

159 Children (Scotland) Act 1995 etc (Revocations and Savings) (Scotland) Regulations 1997 (SI 1997 
No. 691), reg. 1 and sched. 
160 SI 1996 No. 3263. 
161 Children (Scotland) Act 1995 etc (Revocations and Savings) (Scotland) Regulations 1997 (SI 1997 
No. 691), reg. 3. 
162 SI 1996 No. 3262.  
163 Arrangements to Look After Children (Scotland) Regulations 1996, reg. 3.  See further, above. 
164 SI 2009 No. 210, reg. 52. 
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Each local authority had to establish fostering panels.165  The function of the 

fostering panel remained as it has been under the 1985 Regulations: to consider 

every person referred to it as a potential foster carer166 and to make 

recommendations as to the suitability of such a person to act as a foster carer either 

for any child, any category of child or any particular child.167  In considering its 

recommendations, the fostering panel had to consider all information and reports 

passed to it and any other information it requested, together with its duty under s. 

17(1) of the 1995 Act to (a) safeguard and promote the child’s welfare (which was to 

be its paramount concern); (b) make such use of services available for children 

cared for by their own parents as appear reasonable; and (c) take such steps to 

promote, on a regular basis, personal relations and direct contact between the child 

and any person with parental responsibilities in relation to the child as appears both 

practicable and appropriate.168  It always was unclear how fostering panels could 

give effect to the latter two elements in s. 17(1) and this provision is really concerned 

with ensuring that the child’s welfare is the panel’s paramount concern.  Approval 

could be granted only where: 

“(a) the local authority has, so far as reasonably practicable, obtained the 

information or data set out in Schedule 1; 

(b) the prospective foster carer has been interviewed by or on behalf of the 

local authority; 

(c) the local authority has conveyed to the fostering panel a report including 

the information or data gathered under sub-paragraph (a) together with such 

other information and such comment as they think appropriate; 

(d) the local authority have considered a report from the fostering panel 

containing recommendations on the suitability of the prospective foster carer; 

and 

165 1996 Regulations, reg. 4.  Each fostering panel had to contain a medical officer: reg. 4(2). 
166 The earlier language was foster “parent”: since 1996 we have talked of foster carers. 
167 1996 Regulations, reg. 6(1). 
168 1996 Regulations, reg. 6(2). 
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(e) the local authority are satisfied, having regard to the duty imposed on them 

by section 17(1) of the [1995] Act, that the prospective foster carer is a 

suitable person with whom to place a child or children.”169 

The information in Schedule 1 that had to be obtained for these purposes was rather 

different from that to be obtained under the 1985 Regulations, and now included the 

name, age and address of the foster carers and particulars of other members of the 

household; their personality, religion (and capacity to care for a child from any 

particular religious persuasion), racial origin, cultural and linguistic background (and 

capacity to care for a child of any particular origin or cultural and linguistic 

background); employment and standard of living; previous experience in bringing up 

children; and an analysis of the person’s motivations for wanting to be a foster carer.  

Records had to be kept by the local authority of each foster carer, including of their 

approval and any reviews thereof and of the agreements made with the foster 

carer.170 

While the 1985 Regulations required review of the approval of a person as a foster 

parent “at appropriate intervals”, the 1996 Regulations required such reviews at least 

annually, and the review process itself was set out in much greater detail.171  If no 

longer satisfied as to the foster carer’s suitability to act as such, the approval had to 

be terminated.172 

 

Foster Care Agreements 

As under the 1985 Regulations, the 1996 Regulations required the local authority to 

enter into a written agreement with the foster carer concerning the matters listed in 

Schedule 2, including the support and training to be given, the procedure for 

handling complaints against the foster carer, the financial arrangements, the 

obligation not to administer corporal punishment,173 the duty of confidentiality, and 

the foster carer’s obligation to care for the child placed with the foster carer as if he 

or she was a member of that person’s family and in a safe and appropriate manner 

169 1996 Regulations, reg. 7. 
170 1996 Regulations, reg. 18.  These records had to be kept for ten years: reg. 19. 
171 1996 Regulations, reg. 10. 
172 1996 Regulations, reg. 10(3)(b). 
173 On which generally, see Appendix Two to this Report. 
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and to promote his or her welfare having regard to the local authority’s immediate 

and longer-term arrangements for the child.174 

 

Placement Decisions 

A local authority could place a child only with a person who had been approved as a 

foster carer and when satisfied that placement of the child with the particular foster 

carer was in the child’s best interests.175  In any case, the household had to 

comprise of a man and a woman living and acting jointly together, or a man or a 

woman living and acting alone.176  The prohibition on same-sex couples was 

therefore explicitly maintained by the 1996 Regulations.  Provision was made for 

emergency placements with approved foster carers; and with persons who had not 

been approved so long as the local authority had interviewed the person and 

inspected the accommodation, and the person was a relative or friend of the child.177  

The local authority was not able to make a recommendation to the children’s hearing 

that the child be placed with a foster carer unless these rules had been satisfied.178 

Before the placement, the foster carer must have entered into a foster care 

agreement as specified above, and also a foster placement agreement in relation to 

the particular child.179  That latter agreement included matters such as a statement 

of the local authority’s “care plan for the child and the objectives of the placement”, 

the child’s personal history, state of health and educational needs; the financial 

support to be given during the placement; arrangements for the local authority to visit 

the child; the contact arrangements with the child’s parents; and the co-operation 

required of the foster carer with arrangements made by the local authority.180   

 

Arrangements Made by Voluntary Organisations 

174 1996 Regulations, reg. 8 and Sched 2. 
175 1996 Regulations, reg. 12(1). 
176 1996 Regulations, reg. 12(4). 
177 1996 Regulations, regs. 13 and 14. 
178 1996 Regulations, reg. 15. 
179 1996 Regulations, reg. 12(2). 
180 1996 Regulations, Sched. 3. 
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The 1996 Regulations allowed local authorities to enter into arrangements with 

voluntary organisations to discharge their duties in relation to fostering.  They could 

do so only if satisfied that the voluntary organisation had the capacity to discharge 

these duties and that making such arrangements was the most suitable way for 

these duties to be discharged.181  These arrangements had to be reviewed annually, 

and voluntary organisations were prohibited from placing the child outside the British 

Islands.182  The local authority retained monitoring responsibility over the child even 

when a child was placed with a foster carer by a voluntary organisation on behalf of 

a local authority: the local authority had to arrange for one of its officers to visit the 

child either within 14 days of the voluntary organisation requesting them to do so, or 

within seven days of being informed that the welfare of the child was not being 

safeguarded or promoted.183 

 

Looked After Children (Scotland) Regulations 2009 

The Fostering of Children (Scotland) Regulations 1996 were revoked by the Looked 

After Children (Scotland) Regulations 2009,184 which have governed public fostering 

arrangements from 28th September 2009 until the present day. 

Writing in 2013, Wilkinson and Norrie describe the effects of these Regulations as 

follows: 

15.36    The Looked After Children (Scotland) Regulations 2009 make 
provision for the appointment and composition of fostering panels,185 whose 
functions are to consider the suitability or continued suitability of prospective 
or actual foster carers, whether they would be a suitable foster carer for a 
particular child or children, or any child or category of child and the maximum 
number of children they may have in their care at any one time and to make 
recommendations to the local authority thereupon.186 Since the coming into 
force of the 2009 Regulations there has been no limitation on the type of 
family structure that potential foster carers must belong to and foster carers 
are assessed as suitable according to their own merits, without legally 

181 1996 Regulations, reg. 16(1) and (2). 
182 1996 Regulations, reg. 16(3) and (4). 
183 1996 Regulations, reg. 17. 
184 2009 Regulations, reg. 52. 
185 Looked After Children (Scotland) Regulations 2009, reg. 17. 
186 Looked After Children (Scotland) Regulations 2009, reg. 20. 
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specified preconceptions about their lifestyles.187 The local authority is 
responsible for the approval of foster carers188 as well as reviews and 
termination of that approval.189 When considering whether to approve a 
person as a foster carer the local authority must refer the case to the fostering 
panel, providing them so far as reasonably practicable with information 
specified in Schedule 3190 and such other information or observations as it 
considers appropriate, and if it receives a recommendation from the panel the 
local authority must make a decision within 14 days.191 Where a decision has 
been made to approve a person as a foster carer the local authority must 
enter into a written agreement with the carer regarding the matters and 
obligations specified in Schedule 6192 and any other matters or obligations 
that the local authority considers appropriate.193 Case records must be kept of 
each foster carer.194 

 
15.37 The local authority is prohibited from placing a child with a foster carer 
where this would be contrary to the terms of any compulsory supervision 
order, other order made under the Children’s Hearings (Scotland) Act 2011 or 
a permanence order, or where this would return the child to a person from 
whom the child has been removed by virtue of such an order.195 Nor may the 
local authority place a child with a foster carer unless it is satisfied that (a) 
placement is in the best interests of the child; (b) placement of the child with 
that foster carer would be in the best interests of the child; (c) the person has 
been approved as a foster carer by the local authority; (d) they have taken 
into account all information available to them relevant to the performance of 
their duties under section 17(1) to (5) of the Children (Scotland) Act 1995; (e) 
they have given full consideration to the possibility of entering into an 
arrangement for the child to be cared for by parents or persons with parental 
responsibilities and parental rights; (f) the foster carer has entered into a 
written agreement with the local authority;196 (g) the foster carer has entered 
into a written agreement with the local authority as to the matters specified in 

187 Under the Fostering of Children (Scotland) Regulations 1996, S.I. 1996 No. 3263, reg. 12(4)  a 
child could not be placed for fostering in any household except one that consisting of a man and a 
woman living and acting together or a man or a woman living and acting alone. 
188 Looked After Children (Scotland) Regulations 2009, regs. 21 and 22. 
189 Looked After Children (Scotland) Regulations 2009, regs. 25 and 26. 
190 Such as matters relating to the prospective carer and other adults in the household, particulars of 
the accommodation, their occupation, standard of living and other matters relating to their capacity to 
care for the child. 
191 Looked After Children (Scotland) Regulations 2009, reg. 22. Where the local authority makes a 
decision contrary to the recommendation of the fostering panel it must record in writing the reasons 
for that decision: reg. 22(6). 
192 Including the support and training to be given to the foster carer, the procedure for placing children 
with the foster carer, the prohibition on corporal punishment and the need for confidentiality. 
193 Looked After Children (Scotland) Regulations 2009, reg. 24. 
194 Looked After Children (Scotland) Regulations 2009, reg. 31. This record must be retained by the 
local authority for 25 years from the date of the foster carer’s approval or from the death of the foster 
carer, whichever is earlier and must take all necessary steps to ensure that the information contained 
therein is kept confidential: reg. 32. 
195 Looked After Children (Scotland) Regulations, reg. 27(1). 
196 reg. 24 governs such agreements. 
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Schedule 4;197 and (h) the terms of the foster carer’s approval are consistent 
with the placement198... 

15.39 The regulations also make provision for local authorities, either 
individually or jointly, to enter into arrangements with registered fostering 
services, whereby these services carry out the functions of the local authority 
in relation to fostering under the regulations.199 A local authority must not, 
however, make arrangements under that regulation unless it is satisfied (i) as 
to the capacity of the registered fostering service to discharge duties and 
functions on their behalf and (ii) that the arrangements are the most suitable 
way for those duties and functions to be discharged; it has entered into a 
written agreement with the registered fostering service regarding the matters 
in Part I of Schedule 7200; and where it proposes to make arrangements in 
respect of a particular child, it has entered into a written agreement with the 
registered fostering service regarding the matters in Part II of Schedule 7.201 
Each local authority entering into an arrangement under this regulation must 
review the arrangement at intervals of not more than 12 months. No 
registered fostering service is permitted to place a child outside the United 
Kingdom.202 Whenever a child is placed with a foster carer by a registered 
fostering service, the local authority must arrange for one of their officers to 
visit the child within 28 days of the placement; the local authority must also 
arrange to visit the child within 14 days of receiving representations from the 
registered fostering service that there are circumstances relating to the child 
which require a visit; and it must arrange to visit the child not later than three 
days from the day it is informed (by anyone) that the welfare of the child may 
not be or is not being safeguarded and promoted.203 

 

Registered Fostering Services 

Local authorities are able to make arrangements for organisations which are 

registered, originally under Part One of the Regulation of Care (Scotland) Act 

197 Matters specified in Sch. 4 include the local authority’s arrangements for the financial support of 
the child, the arrangements for visits to the child by a person authorised by or on behalf of the local 
authority, contact arrangements with the parents or other persons, and co-operation with the local 
authority by the foster carer. 
198 Looked After Children (Scotland) Regulations 2009, reg. 27(2).  
199 Looked After Children (Scotland) Regulations 2009, reg. 48. 
200 Including the duties the local authority intends to delegate to the registered fostering service, the 
duties the authority will provide to the service, the requirement on the service to submit reports to the 
authority and the arrangements for the termination of the agreement. 
201 Being details of the foster carer with whom the child is to be placed, details of any service the child 
is to receive, and the terms of the proposed foster agreement and foster placement. 
202 Looked After Children (Scotland) Regulations 2009, reg. 48(5). 
203 Looked After Children (Scotland) Regulations 2009, reg. 49. 

                                                



38 
 

2001204 and later under Part 5 of the Public Services Reform (Scotland) Act 2010,205 

to carry out their fostering functions, so long as the above conditions are satisfied. 

 

Kinship Care 

The Looked After Children (Scotland) Regulations 2009 also provide for the approval 

by the local authority of (a) a person who is related to the child either by blood, 

marriage or civil partnership or (b) a person who is known to the child and with whom 

the child has a pre-existing relationship as a suitable carer for a child who is looked 

after by that local authority, that person to be known as a “kinship carer”.206  Before 

approving a person as a kinship carer the local authority must so far as reasonably 

practicable, obtain and record in writing certain specified information,207 including in 

respect of the prospective carer and other adults in the household, particulars of the 

accommodation, the standard of living and other matters relating to the capacity of 

the proposed carer to care for the child.  Taking this information into account the 

local authority must carry out an assessment of the person’s suitability to care for the 

child.208  The local authority must not place the child with a kinship carer unless it is 

satisfied that (a) placement is in the best interests of the child, (b) placement with 

that kinship carer is in the best interests of the child, (c) the kinship carer is a suitable 

person to care for the child, (d) the local authority has taken into account all the 

information available to it, (e) the kinship carer has entered into written agreements 

with the local authority concerning the matters listed in Schedules 4 and 5 to the 

2009 Regulations, including support and training to be given to the kinship carer, the 

procedure for review of the placement, the respective obligations of the local 

authority and the kinship carer,209 any financial support to be provided for the child, 

the arrangements for visits to the child by or on behalf of the local authority, contact 

arrangements with the parents and other persons, and co-operation with the local 

authority by the kinship carer.210 

204 ASP 8, ss. 7-9. 
205 ASP 8, ss 44-107. 
206 2009 Regulations, reg. 10. 
207 2009 Regulations, Sched. 3. 
208 2009 Regulations, reg. 10(3). 
209 These include an obligation not to administer corporal punishment. 
210 2009 Regulations, reg. 11. 
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The visitation requirements211 on local authorities apply equally to children placed 

with kinship carers as to those placed with foster carers.  These require that the local 

authority must ensure that the child and their carer are visited on its behalf within one 

week of the placement and thereafter at least every three months, as well as on any 

occasion when the local authority considers it necessary to safeguard or promote the 

welfare of the child or when the child or carer reasonably requests it. 

Since 1st August 2014, local authorities have also been obliged to offer “kinship care 

assistance” to any person who is considering applying for, or has obtained, a 

“kinship care order”, that is to say an order under s. 11 of the Children (Scotland) Act 

1995 applied for by a relative or friend of the child; assistance must also be given to 

the child.212  The forms of assistance required are laid down in the Kinship Care 

Assistance (Scotland) Order 2016,213 which came into force on 1st April 2016.  

Assistance must be provided in a way that safeguards, supports and promotes the 

wellbeing of the child,214 and it may include information and advice, as well as 

financial assistance both in making the application for the order and in fulfilling its 

terms.215  The availability of this assistance must be publicised.216 

 

Private Fostering 

The rules in the Foster Children (Scotland) Act 1984, as described in Part Three of 

this Report, continue to govern the private fostering of children to the present day.  

Local authority functions in relation to private fostering have required to be registered 

since 2001, first with the Care Commission217 and then with the Care 

Inspectorate.218  This allows the monitoring body to make improvement notices, as 

discussed above. 

 

Residential Establishments 

211 2009 Regulations, reg. 46. 
212 Children and Young People (Scotland) Act 2014, s. 71. 
213 SSI 2016 No. 153. 
214 2016 Order, art. 3. 
215 2016 Order, art. 4. 
216 2016 Order, art. 9. 
217 Regulation of Care (Scotland) Act 2001, s. 33. 
218 Public Services (Reform) (Scotland) Act 2010, s. 83. 
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The Social Work (Residential Establishments – Child Care) (Scotland) Regulations 

1987 were superseded on 1st April 1997, by the Residential Establishments – Child 

Care (Scotland) Regulations 1996,219 which continue to apply today.  They apply to 

all residential establishments which provide residential accommodation for children 

which are either (i) controlled or managed by a local authority, (ii) require to be 

registered under s. 62 of the Social Work (Scotland) Act 1968, then s. 7 of the 

Regulation of Care (Scotland) Act 2001 then s. 59 of the Public Services (Reform) 

(Scotland) Act 2010, or (iii) was a school that was voluntarily registered under s. 61A 

of the 1968 Act.220 

 

Duties of Managers; Statement of Functions and Objectives 

The managers221 of a residential establishment are obliged to ensure that the 

welfare of any child accommodated in the establishment is safeguarded and 

promoted and that the child receives such provision for his or her development and 

control as is conducive to his or her best interests.222  To assist them in doing so, the 

managers must prepare, and keep under review, a statement of functions and 

objectives of the establishment, to include (amongst other things): details of the 

education to be provided; the measures to be taken to ensure the physical safety of 

children resident in the establishment; the sanctions for control; arrangements to 

assist each child in developing his or her potential and to take account of the child’s 

views and to deal with complaints by children, their parents or relatives; 

arrangements for record keeping; arrangements for contact and visits by relatives 

and friends of the children; the policy on involving the children and parents in 

decisions about the child’s future; and the policy and practice on recruitment and 

training of appropriately qualified staff.223 

A provision in the 1996 Regulations that had no predecessor in the 1987 Regulations 

is Regulation 8, which requires the managers of a residential establishment to have 

in place appropriate procedures to be followed in the vetting of staff in relation to 

219 SI 1996 No. 3256 (S. 246). 
220 1996 Regulations, reg. 3. 
221 Defined in reg. 2(1). 
222 1996 Regulations, reg. 4. 
223 1996 Regulations, reg. 5 and Schedule. 
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their suitability to work in the establishment both prior to their appointment and 

regularly thereafter.  Vetting of staff now involves complying with the rules in the 

Protection of Children (Scotland) Act 2003 and the Protection of Vulnerable Groups 

(Scotland) Act 2007, as discussed in Section B above. 

The managers must also ensure that all necessary records, including where 

necessary health particulars, are maintained in respect of each child resident in a 

residential establishment.224  They must also ensure that arrangements are made for 

“the maintenance of conditions conducive to good health among the children 

resident there including the maintenance of satisfactory conditions of hygiene”, and 

for such medical and dental treatment to be available as may be required for each 

child.225 

 

Duties of Local Authority 

The local authority that registered the establishment was required under the 1996 

Regulations to visit the establishment (i) at least annually to ensure that its operation 

continued to conform to the requirements of the registration and (ii) whenever they 

consider necessary or appropriate to ensure that the safety and welfare of the 

children resident there are being maintained.226  When it places a child in a 

residential establishment the local authority must provide the person in charge with 

written information about the child’s background, health and mental and emotional 

development and any other information it considers relevant, including the child’s 

views of the placement.227  It must also agree with the person in charge the 

arrangements to ensure the child’s welfare is safeguarded and promoted, the contact 

arrangements between the child and his or her family, and the arrangements for the 

child’s education and medical and dental care.228 

224 1996 Regulations, reg. 13. 
225 1996 Regulations, reg. 15. 
226 1996 Regulations, reg. 16.  Though not repealed, local authorities ceased to be registering 
authorities when the Care Commission took over the role under the Regulation of Care (Scotland) Act 
2001. 
227 1996 Regulations, reg. 17(a); Looked After Children (Scotland) Regulations 2009, reg. 35(a) 
228 1996 Regulations, reg. 17(b); Looked After Children (Scotland) Regulations 2009, reg. 35(b). 
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Other duties were placed on the local authority under the Arrangements to Look 

After Children (Scotland) Regulations 1996,229 which applied to all children looked 

after by a local authority, and which are described above.  These Regulations were 

replaced by the Looked After Children (Scotland) Regulations 2009 which require 

local authorities to carry out an assessment of every child who is or is about to be 

looked after by a local authority,230 making an assessment of (amongst other things) 

the child’s immediate and long-term needs, and how they can be met, proposals for 

safeguarding and promoting the child’s welfare, and arrangements for when the child 

will no longer be looked after by the local authority.231  Thereafter the local authority 

must draw up a “child’s plan”, taking account of the views of the child, the child’s 

parents, anyone with parental responsibilities or parental rights in respect of the 

child, anyone who ordinarily has (or had) charge of or control over the child, and any 

other person the local authority considers appropriate; this plan must include the 

assessment already made, the matters specified in Schedule 2 and the nature of the 

services proposed to ensure these matters are met.232  And the child’s case must be 

reviewed by the local authority within six weeks of the placement, then three months 

later and thereafter at least every six months.233 

Finally, s. 32 of the 1995 Act allows the local authority to remove any child from a 

residential establishment, and requires them to do so if the person responsible for 

the establishment requests them to do so. 

 

Secure Accommodation 

The regulation of residential accommodation contained in the Residential 

Establishments – Child Care (Scotland) Regulations 1996 and the Looked After 

Children (Scotland) Regulations 2009, considered above, apply in whole to those 

parts of such establishments as are secure accommodation.  Additional rules 

specifically for secure accommodation were originally contained in the Secure 

Accommodation (Scotland) Regulations 1983,  then from 1st April 1996 in the Secure 

229 SI 1996 No. 3262 (S.252), coming into force on 1st April 1997, the same day as the Residential 
Establishments – Child Care (Scotland) Regulations 1996. 
230 Looked After Children (Scotland) Regulations 2009, reg. 3. 
231 Looked After Children (Scotland) Regulations 2009, reg. 4. 
232 Looked After Children (Scotland) Regulations 2009, reg. 5. 
233 Looked After Children (Scotland) Regulations 2009, reg. 45. 
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Accommodation (Scotland) Regulations 1996,234 and then from 24th June 2013 in the 

Secure Accommodation (Scotland) Regulations 2013.235  The 2013 Regulations 

continue to apply today. 

The 1996 Secure Accommodation Regulations placed on the managers of the 

residential establishment236 providing secure accommodation the duty, in 

consultation with the person in charge, to ensure that the welfare of a child placed 

and kept in such accommodation was safeguarded and promoted and that the child 

received such provision for his or her education, development and control as was 

conducive to his or her best interests.237  Reviews of the case of a child kept in 

secure accommodation were required at greater frequency than with other 

accommodated children, that is to say within seven days of being placed in secure 

accommodation and thereafter at least every three months, as well as at such times 

as appeared necessary or appropriate in light of the child’s progress.238  This was 

designed to ensure that keeping the child in secure accommodation continued to be 

in the child’s best interests and that the child’s liberty was restored as soon as 

possible.  Records required to be kept, concerning the same matters as was 

required under the 1983 Regulations.239 

The Secure Accommodation (Scotland) Regulations 2013 place an obligation on the 

managers (defined the same way as under the 1996 Regulations240) to ensure that 

the welfare of any child placed and kept in secure accommodation is safeguarded 

and promoted.241  Likewise the rules concerning records are replicated.242  Reviews 

are dealt with under the Children’s Hearings (Scotland) Act 2011 (Implementation of 

Secure Accommodation Authorisation) (Scotland) Regulations 2013,243 which 

234 SI 1996 No. 3255 (S. 245). 
235 SSI 2013 No. 205. 
236 That is to say (i) in the case of a local authority, those officers having delegated powers under 
section 56 of the Local Government (Scotland) Act 1973 for the management of the residential 
establishment providing secure accommodation or (ii) in any other case those who are responsible for 
management of the residential establishment providing secure accommodation: Secure 
Accommodation (Scotland) Regulations 1996, reg. 2. 
237 Secure Accommodation (Scotland) Regulations 1996, reg. 4. 
238 Secure Accommodation (Scotland) Regulations 1996, reg. 15.  Under the Arrangements to Look 
After Children (Scotland) Regulations 1996, regs. 8 and 9, reviews were required within six weeks, 
then three months later and then at six monthly intervals. 
239 Secure Accommodation (Scotland) Regulations 1996, reg. 16. 
240 Secure Accommodation (Scotland) Regulations 2013, reg. 2. 
241 Secure Accommodation (Scotland) Regulations 2013, reg. 4. 
242 Secure Accommodation (Scotland) Regulations 2013, reg. 16. 
243 SSI 2013 No. 212. 
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require the chief social work officer to review the child’s placement in secure 

accommodation within seven days of the placement, and thereafter monthly, or 

whenever the child or relevant person244 requests a review.  If the child is detained in 

secure accommodation under s. 44 of the Criminal Procedure (Scotland) Act 1995 

(as opposed to being placed there as a term of a compulsory supervision order) then 

reviews are within seven days and thereafter every three months245 

Visitation and inspection of secure accommodation was originally subsumed into the 

monitoring regime of all residential establishments,246 which were therefore 

inspected by local authorities.  However, “secure accommodation services” were 

placed within the definition of “care services” for the purposes of the Regulation of 

Care (Scotland) Act 2001247 as a result of which they were subject from 1st April 

2002 to inspection by the Care Commission.  Secure accommodation is today a 

“care service” under the Public Services Reform (Scotland) Act 2010248 and so 

subject to the inspection regime of the Care Inspectorate (for which, see above). 

 

Remand Centres and Young Offenders Institutions 

The Criminal Procedure (Scotland) Act 1975 was replaced by the still-extant Criminal 

Procedure (Scotland) Act 1995, s. 51 of which allows a court that remands or 

commits for trial or sentence a person under the age of 16 to a local authority (to be 

kept in secure accommodation or a place of safety), and over that age but under 21 

to a remand centre.  Section 207 of the 1995 Act prohibits imprisonment of any 

person under 21 but allows for the “detention” instead of any person not less than 16 

but under 21 years of age.  The Prisons (Scotland) Act, 1952 was repealed by the 

Prisons (Scotland) Act 1989, which allows the Secretary of State (now the Scottish 

Ministers) to provide (i) remand centres for the detention of persons not less than 14 

but under 21 years of age who are remanded or committed in custody for trial or 

244 “Relevant person” in relation to a child within the children’s hearing system is a parent, other 
person with parental responsibilities and parental rights, or a person deemed to be a relevant person 
because he or she has or has recently had significant involvement in the upbringing of the child: 
Children’s Hearings (Scotland) Act 2011, ss. 81 and 200. 
245 Secure Accommodation (Scotland) Regulations 2013, reg. 11. 
246 Social Work (Residential Establishments – Child Care) (Scotland) Regulations 1987, reg 16; 
Residential Establishments – Child Care) Scotland) Regulations 1996, reg. 16. 
247 Regulation of Care (Scotland) Act 2001, s. 2. 
248 Public Services Reform (Scotland) Act 2010, s. 47(1)(f) and Sched. 12 para 6. 
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sentence and (ii) young offenders institutions, that is to say, places in which 

offenders sentenced to detention in a young offenders institution may be kept.249  

The 1995 Act allows for the sentencing of any person not less than 16 but under 21 

years of age to detention in a young offenders institution,250 as defined in the Prisons 

(Scotland) Act 1989.251 

The Young Offenders (Scotland) Rules 1965, which had governed the operation of 

Borstals and young offenders institutions, were revoked by the Prisons and Young 

Offenders Institutions (Scotland) Rules 1994,252 which came into force on 1st 

November 1994.  The 1994 Rules were replaced from 26th March 2006 by the 

Prisons and Young Offenders Institutions (Scotland) Rules 2006,253 which were 

themselves replaced on 1st November 2011 by the Prisons and Young Offenders 

Institutions (Scotland) Rules 2011,254 being the rules currently in force.  There is little 

substantive difference between the 1994, 2006 and 2011 Rules and they may 

therefore be considered together. 

 

Prisons and Young Offenders Institutions (Scotland) Rules 1994, 2006 and 2011 

The Governor was under the 1994 and 2006 Rules obliged to seek to eliminate 

within the institution discrimination on the grounds of gender, sexual orientation, 

race, colour, language, religion, political or other opinion, national or social origin, 

association with a national minority, birth, medical condition and economic or other 

status against particular prisoners or categories of prisoners.255  Better to reflect the 

“protected characteristics” set out in the recently-passed Equality Act 2010,256 the 

grounds are specified differently in the 2011 Rules: age, disability, gender 

reassignment, marriage and civil partnership, pregnancy and maternity, race, religion 

or belief, sex, sexual orientation, or other status.257  “Harassment and victimisation” 

249 Prisons (Scotland) Act 1989, s. 19(1). 
250 Criminal Procedure (Scotland) Act 1995, s. 207(2) and (5). 
251 Criminal Procedure (Scotland) Act 1995, s. 307(1), referencing Prisons (Scotland) Act 1989, s. 
19(1). 
252 SI 1994 No 1931 (S.85). 
253 SSI 2006 No. 94. 
254 SSI 2011 No. 331. 
255 1994 Rules, r. 4; 2006 Rules, r. 6.  
256 Equality Act 2010 (c. 15), s. 4. 
257 2011 Rules, r. 6. 
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were added to “discrimination” by the Prisons and Young Offenders Institutions 

(Amendment) (Scotland) Rules 2012,258 as from 19th March 2012. 

On reception in the institution, each prisoner is to be interviewed in order to 

determine any problems which may require immediate attention,259 and under the 

1994 and 2006 Rules had to be medically examined within 24 hours.  The 

accommodation was to be of an adequate size and be lighted, heated, ventilated and 

furnished as is necessary for the health and safety of prisoners.260  The medical 

officer was responsible under the 1994 Rules for the general care of the health of 

every prisoner261 and the Secretary of State had to ensure appropriate medical 

services and facilities are provided.262  Under the 2006 Rules, Scottish Ministers had 

to make arrangements for the provision of appropriate medical services and 

facilities.263  Under the 2011 Rules the Scottish Ministers have to provide 

accommodation within the institution for “health care services” to be provided by 

“health care professionals”264 and ensure outside treatment is provided where 

necessary.265 

The Governor has to ensure that every prisoner is given reasonable assistance and 

facilities to maintain and develop relationships with their family and friends and with 

such other persons and agencies outwith the prison as may best offer them 

assistance during their sentence or period of committal, and in preparation for and 

after their release.266  Provision for religious observances by prisoners has to be 

made.267 

The Governor has to determine a programme of work, education and counselling for 

each prisoner in order to improve their prospects of successful resettlement in the 

community, and their morale, attitude and self-respect.268  Visiting rules are laid 

258 SSI 2012 No. 26), r. 2(3). 
259 1994 Rules, r. 8; 2006 Rules, r. 10; 2011 Rules. r. 10 
260 1994 Rules, r. 16; 2006 Rules, r. 23; 2011 Rules, r. 29. 
261 1994 Rules, r. 23. 
262 1994 Rules, r. 24. 
263 2006 Rules, r. 32. 
264 2011 Rules, r. 37. 
265 2011 Rules, r. 39. 
266 1994 Rules, r. 33; 2006 Rules, r. 41; 2011 Rules, r. 43. 
267 1994 Rules, rr. 35-39; 2006 Rules, rr. 43-47; 2011 Rules, r. 44 and (since the Prisons and Young 
Offenders Institutions (Scotland) Amendment Rules 2016) r. 44A. 
268 1994 Rules, r. 67; 2006 Rules, r. 81; 2011 Rules, r. 81. 
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down.269  Disciplinary offences are listed,270 and procedure laid down for 

breaches.271  Opportunities to make complaints are given, though the details differed 

according to which Rules applied.272 

Female prisoners are to be accommodated separately from male prisoners.273  The 

Governor may permit a female prisoner to have her baby with her,274 though in 

deciding to do so under the 2011 Rules he or she has to take into account the best 

interests of the baby and the mother’s ability to care for her baby.275 

A Visiting Committee has to be established, and since 1998 at least one third of the 

membership thereof, or not less than two, must be women.276  The Visiting 

Committee is required to meet at the institution at least once a quarter,277 and at 

least two members must visit the institution at least fortnightly.278  It has to bring to 

the attention of the Governor any circumstance concerning the administration of the 

institution or the condition of any prisoner that the Governor should consider, then to 

the Secretary of State (later the Scottish Ministers) if it appears that the Governor 

has not remedied any matter brought to his or her attention.279  The Visiting 

Committee also hears and investigates any complaint made by a prisoner, and for 

that purpose may see inmates out of sight or hearing of officers; the findings have to 

be recorded and the prisoner informed.280  The Visiting Committee has to make an 

annual report to the Secretary of State, and later the Scottish Ministers, concerning 

the state of the prison and its administration and may include in the report any advice 

and suggestions it considers appropriate.281 

269 1994 Rules, rr. 55-64; 2006 Rules, rr. 63-78; 2011 Rules, rr. 63-78. 
270 1994 Rules, Sched. 3; 2006 Rules, Sched. 1; 2011 Rules, Sched. 1. 
271 1994 Rules, rr. 94-101; 2006 Rules, rr. 113-120; 2011 Rules, rr. 110-119.  See Shahid v Scottish 
Ministers [2015] UKSC 58, where it was held that Article 8 of the European Convention on Human 
Rights (right to respect for private life) was engaged by the implementation of disciplinary measures, 
which had to be both in accordance with the law (as set out in the 2006 Regulations) and 
proportionate. 
272 1994 Rules, rr. 102-113; 2006 Rules, rr. 121-132; 2011 Rules, rr. 120-125. 
273 1994 Rules, r.114; 2006 Rules, r. 133; 2011 Rules, r. 126. 
274 1994 Rules, r. 116; 2006 Rules, r. 135; 2011 Rules, r. 128. 
275 2011 Rules, r. 128(5). 
276 1994 Rules, r. 133A (as inserted by the Prisons and Young Offenders Institutions (Scotland) 
Amendment Rules 1998 (SI 1998 No. 1589), r. 54); 2006 Rules, r. 156; 2011 Rules, r. 147. 
277 1994 Rules, r. 134(3); 2006 Rules, r. 157(3); 2011 Rules, r. 148(5). 
278 1994 Rules, r. 137; 2006 Rules, r. 160; 2011 Rules, r. 151. 
279 1994 Rules, r. 135; 2006 Rules, r. 158; 2011 Rules, r. 149.  
280 1994 Rules, r. 136; 2006 Rules, r. 159; 2011 Rules, r. 150. 
281 1994 Rules, r. 139; 2006 Rules, r. 162; 2011 Rules, r. 153. 
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The role of the Visiting Committee in making recommendations for early release, 

found in the previous Young Offenders (Scotland) Rules 1965,282 was not replicated 

in the 1994 or subsequent Rules. 

 

Places of Safety 

The Children (Scotland) Act 1995 defined “place of safety” to which children could be 

taken under various statutory provisions as (a) a residential or other establishment 

provided by a local authority; (b) a community home within the meaning of section 53 

of the Children Act 1989; (c) a police station; or (d) a hospital, surgery or other 

suitable place, the occupier of which is willing temporarily to receive the child”.283  To 

this definition there was subsequently added “(e) the dwelling-house of a suitable 

person who is so willing; or (f) any other suitable place the occupier of which is so 

willing”.284 

 

Protection Against Sexual Exploitation 

It has long been understood that the ability to withhold consent to sexual activity (and 

therefore the existence of the crime of rape) does not offer sufficient protection to 

vulnerable young people from sexual manipulation and exploitation.  This is why, for 

example, statutory offences relating to sexual intercourse with girls under the age of 

16 have long existed irrespective of whether the girl consented or not.  Children and 

young people being accommodated by the state rather than by their own parents are 

particularly vulnerable to sexual exploitation, but that was not given statutory 

recognition until recently. 

In 1981 the Scottish Law Commission285 pointed out that the crime of incest 

protected children from their own parents but not from step-parents or their parents’ 

partners.  On their recommendation, a new offence was created by the Incest and 

Related Offences (Scotland) Act 1986, which inserted into the Sexual Offences 

282 Discussed in Part Three of the present Report. 
283 Children (Scotland) Act 1995, s. 93(1). 
284 Regulation of Care (Scotland) Act 2001, s. 74. 
285 Scottish Law Commission Report on the Law of Incest in Scotland (Scot. Law Com. No 69, 1981). 
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(Scotland) Act 1976 a new s. 2C,286 making it an offence for a person (aged over 16) 

who was in a position of trust or authority over a child (of either gender) under 16 to 

have sexual intercourse287 with that child, with somewhat higher penalties than for 

the offence under s. 4 of the 1976 Act288 of having sexual intercourse with a girl 

under 16.  The offence was limited to situations in which the accused and the child 

were members of the same household,289 for it was designed to protect against step-

parents, cohabitants and the like, though it was broad enough also to include some 

foster carers in whose household the child lived.  But limiting the offence in this way 

meant that children in residential establishments, where the child and carer cannot 

be said to be members of the same household,290 would never be covered by the 

new offence.  Where the offence did apply, it was a defence for the accused to show 

that he or she believed on reasonable grounds that the child was over 16, or that he 

or she did not consent to the sexual intercourse, or that he or she was married to the 

child (having married abroad in a marriage recognised as valid in Scotland).291  This 

offence was repeated in s. 3 of the Criminal Law (Consolidation) (Scotland) Act 

1995, but in neither the 1976 Act nor the 1995 Act was the concept of “position of 

trust” defined. 

A much broader, and separate, offence was created by the Sexual Offences 

(Amendment) Act 2000, which came into force on 11th August 2003: 292 that is to say, 

sexual activity by a person over 18 with a person under 18 while the former was in a 

position of trust in respect of the latter.293  “Position of trust” was defined 294 to 

include not only those covered by the offence created in the Incest and Related 

Offences (Scotland) Act 1986 but also anyone looking after children or young people 

in residential accommodation.  This new offence was not limited to positions of trust 

286 Incest and Related Offences (Scotland) Act 1986, s. 1, coming into force on 1st November 1986: 
Incest and Related Offences (Scotland) Act 1986 (Commencement) Order 1986 (SI 1986 No. 1803). 
287 That is to say, penile penetration of the vagina. 
288 Subsequently s. 5 of the Criminal Law (Consolidation) (Scotland) Act 1995. 
289 The rationale for this limitation is explained at Scot. Law Com. No. 69, para. 4.33. 
290 In another context (the meaning of grounds of referral to the children’s hearing) it was said that 
“the word ‘household’ … is plainly intended to connote a family unit or something akin to a family unit 
– a group of person, held together by a particular kind of tie who normally live together, even if 
individual members of the group may be temporarily separated from it”: McGregor v H 1983 SLT 626 
at p. 628.  See also Sheriff Principal Macphail in Cunningham v M 2005 SLT (Sh Ct) 73 at [26]. 
291 Cf. Mohamed v Knott [1969] 1 QB 1. 
292 Sexual Offences (Amendment) Act 2000 (Commencement No. 4) (Scotland) Order 2003 (SSI 2003 
No. 378). 
293 Sexual Offences (Amendment) Act 2000, s. 3. 
294 Sexual Offences (Amendment) Act 2000, s. 4. 
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within the same household, and it offered protection not only against heterosexual 

sexual intercourse but against any “sexual activity” (heterosexual or homosexual, 

penetrative or non-penetrative).295  It also protected young people over 16 who were 

otherwise competent to consent to sexual activity – the rationale for the offence was 

the risk of exploitation by those in a position of care in relation to the young person.  

It was a defence if the accused could show that he or she did not know and could not 

reasonably have been expected to know that the young person was under 18 or was 

a person in relation to whom he or she was in a position of trust; it was also a 

defence that the accused was lawfully married to (or after 5th December 2005 in a 

civil partnership with) the young person.296  The young person’s consent, or ability to 

consent, was irrelevant to the offence. 

The provisions in the 2000 Act applicable to Scotland were repealed by the Sexual 

Offences (Scotland) Act 2009.  This Act substantially replicates the 2000 offence: it 

is now the offence of “sexual abuse of trust” for any person over 18 to engage in 

sexual activity with a person under 18 while in a position of trust over that person.297  

The rationale for this offence was earlier explained by the Scottish Law Commission: 

Even if some instances of sexual contact with a person are wrong because of 

some characteristic of that person (such as age or mental condition), there is 

a separate and additional type of wrong where the perpetrator holds a position 

of trust over the victim.  The existence of the trust relationship renders highly 

problematic any consent which the vulnerable person may give to sexual 

activity.  But over and above the issue of the validity of consent, a person who 

holds a position of trust over another is acting inconsistently with the duties 

imposed by that position if he engages in sexual activity with that person.298 

 

“Position of trust” is defined, similarly to the 2000 Act, to include the looking after of 

persons under 18 while they are detained by a court order or under an enactment in 

an institution, or are resident in a home or other place in which accommodation is 

295 “Sexual activity” was defined to mean any activity which a reasonable person would regard as 
sexual in all the circumstances, other than activity that could be so regarded only with knowledge of 
the intentions, motives or feelings of the parties: Sexual Offences (Amendment) Act 2000, s. 3(5). 
296 Sexual Offences (Amendment) Act 2000, s. 3(2), amended by the Civil Partnership Act 2004. 
297 Sexual Offences (Scotland) Act 2009, s. 42. 
298 Report on Rape and Other Sexual Offences, Scot Law Com. No. 209 (2007) at para. 4.107. 
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provided by a local authority, or are accommodated and cared for in a hospital, care 

home service, residential establishment or accommodation provided by a school 

care accommodation service or secure accommodation service.  In addition, anyone 

who fulfils or exercises parental responsibilities or parental rights under an 

arrangement with a person who has such responsibilities or rights (private fosterers), 

or treats the person under 18 as a child of his or her family while being a member of 

the same household299 is also in a position of trust.300  It is a defence if the person 

over 18 reasonably believed either that the other person was over 18 or that he or 

she was not in a position of trust in relation to that person, or if the parties were 

married to or civil partners of each other or a sexual relationship already existed 

between them immediately before the position of trust arose. 301  Consent, or lack of 

it, is immaterial to this offence.302 

 

SECTION D: Accommodating Children Away from Home for Educational or 
Mental Health Reasons 

 

Independent Boarding Schools 

Registration of Independent Schools 

It has since 1957 been an offence to carry on an independent school that is not 

registered.303  In addition, the prohibition in s. 61 of the Social Work (Scotland) Act 

1968 on carrying on a residential establishment without being registered was 

extended on 9th July 1998 to any grant aided or independent school if (i) it provided 

residential accommodation and (ii) any part of its functions related to personal care 

or support whether or not combined with board and whether for reward or not.304 

299 This would include step-parents and foster carers. “Sexual intercourse” by a step-parent continues 
to be covered by s. 2 of the Criminal Law Consolidation (Scotland) Act 1995. 
300 Sexual Offences (Scotland) Act 2009, s. 43. 
301 Sexual Offences (Scotland) Act 2009, s. 45. 
302 W v HM Advocate [2016] HCJAC 44. 
303 Education (Scotland) Acts, 1946, s. 109(2); 1962, s. 111(2); 1980, s. 98(2) (as originally enacted) 
and then s. 101(1) (as substituted by the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004, s. 5). 
304 Registered Establishments (Scotland) Act 1998 (c. 25), s. 1(1), amending s.61(1) of the Social 
Work (Scotland) Act 1968. 
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In its original form, the registration rules contained in the Education (Scotland) Act 

1980,305 and described in Part Three of the present Report, were virtually identical to 

the rules that had gone before, but though the 1980 Act remains the principal Act 

today, it has been amended significantly since its enactment, in particular by the 

Standards in Scotland’s Schools etc Act 2000 and the School Education (Ministerial 

Powers and Independent Schools) (Scotland) Act 2004.   

 

Amendments to the 1980 Act in the Standards in Scotland’s Schools etc Act 2000306 

Two important amendments to the registration rules were made by the Standards in 

Scotland’s Schools etc Act 2000, which came into force on 13th October 2000.307 

First, the grounds for refusing registration were expanded.  The grounds found in the 

1946, 1962 and 1980 Acts (as originally enacted) were based not on any original 

inadequacy but only on existing disqualification through the Complaints process, with 

the result that registration could only be refused to those who had previously – and 

unsuccessfully – run schools but not to those who had never run schools before and 

who, therefore, had never been disqualified from doing so.  The 2000 Act added to 

the existing grounds a new ground for refusing registration: that the Scottish 

Ministers are satisfied (on grounds they must specify) “that the proprietor is not a 

proper person to be the proprietor of any school, that a teacher to be employed in 

the school is not a proper person to be a teacher in any school or that the school 

premises, or any parts of those premises, are unsuitable for a school”.308  This 

brought the grounds for refusing registration much closer to the grounds upon which 

a Complaint could be drawn up in relation to an already registered school, and the 

concept of “proper person” or “unsuitable premises” permitted an assessment to that 

effect even without an earlier history of problems in running an independent school.  

At this stage, however, “proper person” still had no statutory definition to guide the 

Scottish Ministers.  The new ground was subject to an appeal to the Independent 

305 1980 Act (c. 44), ss. 98 – 103. 
306 2000 ASP 6. 
307 Standards in Scotland’s Schools etc Act 2000 (Commencement No. 3 and Transitional Provisions) 
Order 2000 (SSI 2000 No. 361). 
308 1980 Act, s. 98(1) proviso (ia), as inserted by 2000 Act, s. 24(1)(a) from 13th October 2000. 
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Schools Tribunal.309  (The original grounds, based as they were on disqualification, 

did not need to be subject to appeal since the disqualification process itself had an 

appeal mechanism already embedded). 

Secondly, a new ground of Complaint, through which the Scottish Ministers could 

require remedial action (failure to take which could result in the school being 

removed from the Register), was added: “that the welfare of a pupil attending the 

school is not adequately safeguarded and promoted there”.310 

 

Restructuring Under the School Education (Ministerial Powers and Independent 

Schools) (Scotland) Act 2004311 

The registration rules contained in the Education (Scotland) Act 1980 were 

substantially restructured by the 2004 Act, which came into force on 31st December 

2005.312  The need for this restructuring was explained in the Policy Memorandum 

attached to the Bill as presented to the Scottish Parliament: 

29. The Bill proposes a revision of the legislation governing independent 

schools for a number of reasons.  First, many of the provisions in the 1980 Act 

date from the early part of the 20th century and no longer reflect expectations 

of a modern school.  In particular, they do not allow for quick action to be 

taken by Ministers, where necessary, to address child welfare concerns.  

Second, the appeal process lacks clarity and the constitution of the 

Independent Schools Tribunal has met with criticism.  Third, the current 

minimum number of pupils required to constitute an independent school has 

caused practical difficulties.  The aim of this part of the Bill, therefore, is to 

provide up to date, consistent, ECHR compliant and effective legislation in the 

interest of pupils. 

309 1980 Act, s. 98A, as inserted by 2000 Act, s. 24(2). 
310 1980 Act, s. 99(1)(aa), as inserted by 2000 Act, s. 25. 
311 2004 ASP 12. 
312 School Education (Ministerial Powers and Independent Schools) (Scotland) Act 2004 
(Commencement No. 2 and Transitional Provisions) Order 2005 (SSI 2005 No. 570). 
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The 2004 Act changed the definition of “independent school”, to remove the 

requirement that the institution have five or more pupils.313  It also makes provision 

for identifying the responsible individual when the proprietor of the independent 

school is a body corporate, Scottish partnership or other unincorporated 

association.314 

On the same day as the 2004 Act was brought into force also came into force the 

Registration of Independent Schools (Scotland) Regulations 2005,315  which 

replaced the Registration of Independent Schools (Scotland) Regulations, 1957, and 

set out the information to be included in applications for registration.  The 2005 

Regulations were themselves replaced from 1st July 2006 by the Registration of 

Independent Schools (Scotland) Regulations 2006,316 which continue to apply today.  

As well as the name and address of the school, and the type of education provided 

there, the 2006 Regulations require that the application contain information about the 

school’s child protection policy and procedure, including a statement of the school’s 

policy and practice on seeking criminal record certificates under Part V of the Police 

Act 1997, and a statement of what checks are made in respect of all persons 

working or to be working in a child care position relative to the school.317  Also to be 

included is a statement confirming that criminal record certificates have been 

obtained in respect of the proprietor of the school, all proposed teachers, and all 

other persons in or to be in a child care position relative to the school.318  This 

information also has to be supplied to the Registrar in annual returns.319  In this way, 

the Scottish Ministers may judge more readily than before – and with more 

transparency – whether a proprietor or a teacher is a “fit person” to be a proprietor of 

an independent school or a teacher at any school. 

Before 2005 the 1980 Act had listed the grounds upon which the Secretary of State 

could refuse registration, but had not specified any criteria for the granting of 

registration.  The 2004 Act replaced the s. 98A that had been inserted into the 1980 

313 2004 Act, s. 3, amending s. 135(1) of the 1980 Act. 
314 2004 Act, s. 7, inserting a new s. 103A into the 1980 Act. 
315 SSI 2005 No. 571. 
316 SSI 2006 No, 324.  The rules on information to be supplied in applications for registration were the 
same in the 2005 and 2006 Regulations, but the latter amended the requirements to supply 
information to the Registrar on an annual basis. 
317 2006 Regulations, sched. 1 para 9(g). 
318 2006 Regulations, sched. 1 para 10. 
319 2006 Regulations, reg. 4. 
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Act by the Standards in Scotland’s Schools etc Act 2000320 with a new s. 98A to 

specify such criteria and since then the Scottish Ministers may grant an application 

for registration of an independent school only if they are satisfied that: 

(a) efficient and suitable instruction will be provided at the school, having 

regard to the ages and sex of the pupils who shall be attending the school;  

(b) the welfare of such pupils will be adequately safeguarded and promoted; 

(c) … – 

(i) the proprietor of the school is a proper person to be the proprietor of 

an independent school; and 

(ii) every proposed teacher in the school is a proper person to be a 

teacher in any school; 

(d) … the proposed school premises are suitable for use as a school; and 

(e) … the accommodation to be provided at the school premises is adequate 

and suitable, having regard to the number, ages and sex of the pupils who 

shall be attending the school.321 

It is further provided322 that the Scottish Ministers are not to be so satisfied if any 

person, premises or accommodation is subject to a disqualification, or if a person is 

disqualified from working with children (originally, in terms of s. 17 of the Protection 

of Children (Scotland) Act 2003, and then from 27th February 2011 in terms of the 

Protection of Vulnerable Groups (Scotland) Act 2006) or is a “prescribed person” 

under the Protection of Vulnerable Groups (Scotland) Act 2007 (Transitory 

Provisions in Consequence of Safeguarding Vulnerable Groups Act 2006) Orders.323  

The grounds for refusing registration, previously contained in s. 98, now appear in s. 

98B, though they were not in substance changed from the grounds that had applied 

320 This dealt with referral of refusal of registration to the Independent Schools Tribunal. 
321 1980 Act, s. 98A(3), as inserted by the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004, s. 4(2). 
322 1980 Act, s. 98A(5), as so inserted. 
323 SSI 2009 No. 4 and SSI 2009 No. 337. 
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since 2000.  The Scottish Ministers may refuse registration if they are not satisfied 

that: 

 (a) the proposed school premises are suitable for use as a school; 

(b) accommodation to be provided at the proposed school premises is 

adequate and suitable, having regard to the number, ages and sex of the 

pupils who shall be attending the school; 

(c) the proprietor of the independent school is a proper person to be the 

proprietor of such a school; or 

(d) a proposed teacher in the school is a proper person to be a teacher in any 

school.324 

If registration is refused, the Scottish Ministers may make an order disqualifying the 

premises from being used as a school or limiting its use, or an order disqualifying a 

person from being a proprietor of a school or a teacher at any school.325  The 

Independent Schools Tribunal was abolished by the 2004 Act and an appeal can 

now be taken instead, against refusal of registration or disqualification, or refusal to 

remove disqualification, by the proprietor or individual teacher to the Sheriff 

Principal.326 

The Scottish Ministers may impose, vary or revoke any condition designed to 

prevent an independent school becoming objectionable in terms of the grounds 

specified in s. 99, under which a notice of Complaint can be served on the 

proprietor.327  These grounds include (i) that efficient and suitable instruction is not 

being provided at the school, (ii) that the welfare of a pupil attending the school is not 

324 1980 Act, s. 98B, as inserted by School Education (Ministerial Powers and Independent Schools) 
(Scotland) Act 2004, s. 4(2). 
325 1980 Act, s. 98B(2) – (5). 
326 1980 Act, s. 98C(6) – (8), as inserted by School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004, s. 4(2).  On p. 22 of the Consultation Paper that preceded the 2004 
Act, Ensuring Improvement in Our Schools: A Consultation Paper and Draft Bill (Scottish Executive, 
2003), it was stated: “At present appeals are to the Independent Schools Tribunal, a tribunal that is 
set up only when required to hear a case.  The Tribunal has not met since the late 1970s and we 
propose to abolish it.  Instead an appeal would be available to the Sheriff Principal.  The Sheriff 
Principal would be able to grant or refuse any appeal and to impose, vary or remove conditions.  The 
Sheriff Principal’s decision could be appealed to the Court of Session only on a point of law”. 
327 1980 Act, s. 98E, as inserted by School Education (Ministerial Powers and Independent Schools) 
(Scotland) Act 2004, s. 5(1). 
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adequately safeguarded and promoted there, (iii) that the school premises are 

unsuitable or the accommodation is inadequate or unsuitable, or either has been 

disqualified, (iv) that a condition for carrying on the school has not been complied 

with, (v)  that the proprietor or a teacher is disqualified or disqualified from work, later 

regulated work,328 with children or is a prescribed person or otherwise not a proper 

person to be a proprietor of an independent school or a teacher in any school.329  

Appeal may be taken to the Sheriff Principal against a notice of Complaint.330  If no 

appeal is taken the Scottish Ministers may make an order imposing conditions or 

disqualifying the premises or any person from being proprietor or a teacher; appeal 

from this order may be taken to the sheriff principal.331  It is an offence to use 

disqualified premises as a school, or for a disqualified person to act as a proprietor of 

an independent school or to seek a position as teacher at any school.332  

Disqualification may be removed on a change of circumstances and a failure to do 

so is subject to an appeal to the Sheriff Principal.333 

 

Inspection of Independent Boarding Schools 

Section 66 of the Education (Scotland) Act 1980 gave the Secretary of State the 

power “to cause inspection to be made of every [educational establishment being a 

school or junior college]334 at such intervals as appear to him to be appropriate  … 

such inspections shall be made by Her Majesty’s Inspectors or other persons 

appointed by the Secretary of State for the purpose”.  “School” is defined to include 

an independent school, which itself is defined to mean “a school at which full-time 

328 Protection of Vulnerable Groups (Scotland) Act 2007, sched. 4 para 7. 
329 1980 Act, s. 99(1A). 
330 1980 Act, s. 98E(3), as inserted by School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004, s. 5(2)(b). 
331 1980 Act, s. 100, as substituted by the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004, s. 5(3).  Under the rather different legislation in England, an appeal 
against removal of registration was taken successfully in Al Huda Girls School v Secretary of State for 
Education, discussed by P. Meredith in “Successful Challenge to Removal from the Register of 
Independent Schools” 2012 Education Law Journal 157.  There seems to have been no reported 
decisions on these provisions in Scotland. 
332 1980 Act, s. 101, as substituted by the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004, s. 5(4). 
333 1980 Act, s. 102.  For appeals generally, see s. 103, as substituted by the School Education 
(Ministerial Powers and Independent Schools) (Scotland) Act 2004, s. 6. 
334 After the Self-Governing Schools etc (Scotland) Act 1989, Sched. 10 para. 8(14), these words 
were replaced by the word “school”. 
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education is provided for five or more pupils of school age … not being a public 

school or a grant-aided school”.335  Inspection has always been on the same terms 

as for public schools.  An important amendment was made to the inspection regime 

by the Children (Scotland) Act 1995, which inserted into the 1980 Act a new s. 125A 

obliging school inspectors to inspect boarding accommodation (whether provided by 

independent schools or by other schools) in order to determine whether the pupils’ 

welfare is adequately safeguarded and promoted there.336 

Another amendment was made to s. 66 from 13th October 2000 by s. 11 of the 

Standards in Scotland’s Schools etc Act 2000: this provides that the Scottish 

Ministers may request HM Inspectors of Education to give them advice about any 

matter specified in the request, and in order to do so HM Inspectors may inspect and 

report on any school.337  “School” includes independent schools, and since 31st 

December 2005 it has included schools even with less than five pupils.338 

The Care Commission339 took over regulation and inspection of boarding facilities at 

independent schools in 2005 and the Care Inspectorate340 took over these functions 

in 2011.  Sched 12 para 3 of the Public Services Reform (Scotland) Act 2010 defines 

“school care accommodation service” (subject to regulation by the Care 

Inspectorate) as the provision of “residential accommodation to a pupil in a place in 

or outwith a public, independent or grant-aided school”. 

 

Enforcement of Duties in Relation to Standards 

Section 70 of the 1980 Act empowered the Secretary of State (later the Scottish 

Ministers), when satisfied that an education authority or the managers of a school 

have failed to discharge any duty imposed on them by any enactment relating to 

education, to make an order declaring them to be in default and giving them a 

specified period to discharge the duty.  If the managers of the independent school do 

335 Education (Scotland) Act 1980, s. 135. 
336 1980 Act, s. 125A, as inserted by the Children (Scotland) Act 1995, s. 35.  This provision came into 
force on 1st November 1995. 
337 Education (Scotland) Act 1980, s. 66(1AA), as inserted by s. 11 of the Standards in Scotland’s 
Schools etc Act 2000. 
338 School Education (Ministerial Powers and Independent Schools) (Scotland) Act 2004, s. 3. 
339 Set up under the Regulation of Care (Scotland) Act 2001. 
340 Which replaced the Care Commission under the Public Services Reform (Scotland) Act 2010. 
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not within that period discharge the duty they are found to be in default of, the 

Secretary of State (now the Scottish Ministers) may make such arrangements as he 

thinks (or they think) fit for the discharge of the duty, or the Court of Session may 

order specific performance of the duty. 

The Standards in Scotland’s Schools etc Act 2000 imposes on Scottish Ministers the 

duty to “endeavour to secure improvement in the quality of school education which is 

provided for Scotland”.341  This includes education provided at independent schools.  

Section 98(DA) of the 1980 Act allows the Scottish Ministers to make regulations 

setting out the standards of education and training to be achieved by persons who 

are to be appointed as head teachers of independent schools.342  This provision is 

not at the time of writing yet in force, and regulations have not yet been made. 

 

Children and Young Persons Accommodated Under the Mental Health 
Legislation 

Detention and Guardianship 

The operation of the Mental Health (Scotland) Act 1984, discussed in Part Three of 

the present Report, was reviewed in the Millan Report343 and the Act was replaced 

by the Mental Health (Care and Treatment) (Scotland) Act 2003.344  An approved 

medical practitioner may grant a short-term detention certificate to detain a patient in 

hospital for up to 28 days.345  A compulsory treatment order, which may last for up to 

six months, may be made by the Mental Health Tribunal for Scotland346 (rather than, 

as under the earlier mental health legislation, the sheriff). 

Guardianship of patients is dealt with not under the Mental Health (Care and 

Treatment) (Scotland) Act 2003 but under the Adults with Incapacity (Scotland) Act 

341 Standards in Scotland’s Schools etc Act 2000, s. 3. 
342 1980 Act, s. 98DA, as inserted by the Education (Scotland) Act 2016, s. 28. 
343 New Directions: Report on the Review of the Mental Health (Scotland) Act 1984 by Bruce Millan 
(SE/2001/56). 
344 2003 ASP 13. 
345 2003 Act, s. 44. 
346 2003 Act, s. 64. 
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2000.  “Adult” means a person over the age of 18 years347 and so the 2000 Act is 

outwith the scope of this Report. 

 

The Mental Welfare Commission 

The 2003 Act continues in being the Mental Welfare Commission for Scotland,348 

while giving it a slightly wider range of duties than it had under the 1984 Act, 

including to monitor the operation of the Act and to promote best practice,349 and to 

bring to the attention of the Scottish Ministers such matters as the Commission 

considers ought to be brought to their attention.350  Since 1st August 2010, in 

discharging its functions the Commission has been obliged to act in a manner that 

seeks to protect the welfare of persons who have a mental disorder,351 to raise any 

concern it has about any social service or health care in respect of a mentally 

disordered person with the Care Inspectorate, with Healthcare Improvement 

Scotland, or with any other relevant person,352 and to give advice when asked to do 

so to any person about matters relating to its function.353  The Commission (or, after 

1st August 2010, Commission Visitors354) may investigate the cases of individual 

patients and make recommendations,355 and must visit, as often as they think 

appropriate, both patients in hospital and patients subject to an intervention or 

guardianship order under the Adults with Incapacity (Scotland) Act 2000.356 

 

Duties of Health Boards and Local Authorities 

The Health Board is obliged to provide such services and accommodation as are 

sufficient for the particular needs of any person under the age of 18 who has either 

been detained in a hospital under the Act or been admitted, voluntarily or otherwise, 

347 Adults with Incapacity (Scotland) Act 2000, s. 1(6). 
348 2003 Act, s. 4. 
349 2003 Act, s. 5. 
350 2003 Act, s. 6. 
351 2003 Act, s. 4(2A), as inserted by the Public Services Reform (Scotland) Act 2010, s. 111(2). 
352 2003 Act, s. 8A, as inserted by the Public Services Reform (Scotland) Act 2010, s. 111(5). 
353 2003 Act, s. 9A, as inserted by the Public Services Reform (Scotland) Act 2010, s. 111(6). 
354 2003 Act, s. 4A, as inserted by the Public Services Reform (Scotland) Act 2010, s. 111(3). 
355 2003 Act, s. 11. 
356 2003 Act, s. 13. 
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for treatment for a mental disorder.357  The local authority has to provide or secure 

the provision of care and support for persons (of whatever age) with a mental 

disorder, which includes residential accommodation, personal care and personal 

support (but not nursing care), and other services designed to promote the wellbeing 

and development of such persons, and may do so for such persons in hospital.358  

The local authority must inquire into the case of a person who is over 16 and 

suffering from a mental disorder and who may have been ill-treated, neglected, or 

suffered a deficiency in care (otherwise than in a hospital), or whose property is at 

risk, or who is living alone or without care, or the safety of some other person may be 

at risk.359  Any person under 18 is a “child” for the purposes of Part 2 of the Children 

(Scotland) Act 1995, and local authorities have duties towards any “child in need” 

under s. 22 thereof (including in particular to safeguard and promote the child’s 

welfare): a child who is “disabled” is a child in need,360 and a child is “disabled” if he 

or she suffers from or has a mental disorder within the meaning of the mental health 

legislation.361  The services provided to children in need under s. 22 must, under s. 

23, be designed to minimise the effect of the disability and to give the child the 

opportunity to lead as normal a life as possible. 

 

Monitoring and Inspection of Mental Health Facilities 

From 1st August 2010, Healthcare Improvement Scotland362 (HIS) took over the 

functions of the Care Commission in respect of private health care providers, 

together with the functions of NHS Quality Improvement Scotland in respect of health 

service providers.  In pursuance of its general duty of furthering improvement, HIS 

may inspect any health care service (whether NHS363 or independent364) and must 

do so if requested by the Scottish Ministers.365  Inspection must be carried out in 

357 2003 Act, s. 23. 
358 2003 Act, ss. 25 and 26. 
359 2003 Act, s. 33. 
360 Children (Scotland) Act 1995, s. 93(4). 
361 Children (Scotland) Act 1995, s. 23(2). 
362 Established under s. 10A of the National Health Service (Scotland) Act 1978, as inserted by s. 108 
of the Public Services Reform (Scotland) Act 2010. 
363 National Health Service (Scotland) Act 1978, s. 10I, as so inserted, and amended by the Public 
Bodies (Joint Working) (Scotland) Act 2014. 
364 National Health Service (Scotland) Act 1978, s. 10J, as so inserted. 
365 National Health Service (Scotland) Act 1978, s. 10M, as so inserted. 
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accordance with the rules in the Healthcare Improvement Scotland (Inspections) 

Regulations 2011.366 

Independent health care service providers (previously registered with the Secretary 

of State, and subject to inspection by NHS QIS) must seek registration of the service 

they provide with HIS,367 which may grant registration conditionally.368  Improvement 

notices may be given by HIS,369 and registration may be cancelled, either by HIS370 

or on an emergency basis by the sheriff.371 

 

Special Offences in Relation to Mental Health Patients 

Like its predecessors, the Mental Health (Care and Treatment) (Scotland) Act 2003 

contains special offences that are designed to protect mental health patients from 

the peculiar vulnerabilities inherent in their condition.  But the offences of a sexual 

nature in the 2003 Act were structured differently from the earlier statutory offences, 

which were more absolute.  The earlier legislation had rendered all sexual 

intercourse with mental health patients (outwith marriage) a crime, irrespective of 

their capacity to consent.372  This deprived such patients of their right to choose to 

lead a life with sexual experiences.  As the Scottish Law Commission put it, 

The challenge in making provision for sexual activity with people with mental 

disorder is to recognise the rights of those persons to engage in sexual 

activity and promote their sexual autonomy as far as possible.  This aim must 

be balanced with the need to protect vulnerable persons from sexual 

exploitation and to recognise that in certain situations mental disorder may act 

as a barrier to meaningful understanding of, and valid consent to, sexual 

activity.373 

366 SSI 2011 No. 184. 
367 National Health Service (Scotland) Act 1978, s. 10P, as so inserted; Healthcare Improvement 
Scotland (Applications and Registration) Regulations 2011 (SSI 2011 No. 35). 
368 National Health Service (Scotland) Act 1978, s. 10Q, as so inserted. 
369 National Health Service (Scotland) Act 1978, s. 10R, as so inserted. 
370 National Health Service (Scotland) Act 1978, s. 10S, as so inserted. 
371 National Health Service (Scotland) Act 1978, s. 10T, as so inserted. 
372 Mental Deficiency and Lunacy (Scotland) Act, 1913, s. 46; Mental Health (Scotland) Act 1960, s. 
96; Mental Health (Scotland) Act 1984, s. 106. 
373 Report on Rape and Other Sexual Offences Scot. Law Com. No. 209 (2007) at para [4.88]. 
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The 2003 Act went much further than the earlier legislation in recognising that sexual 

abuse and exploitation comes in many forms, including those other than penile 

penetration of the vagina.  So, s. 311 of the 2003 Act374 (replacing s. 106 of the 

Mental Health (Scotland) Act 1984) made it an offence from 5th October 2005375 for a 

person to engage in “sexual intercourse (vaginal or anal)” or “any other sexual act”376 

with a mentally disordered person who either did not consent to that act or, due to 

the mental disorder, was incapable of consenting to the act.  This decriminalised 

sexual intercourse with a mentally disordered person who could and did, in fact, 

consent to that act, while at the same time criminalising other non-consensual sexual 

activity.  Consent was vitiated if the person was shown to have consented as a result 

of being placed in a state of fear, or being subject to threat, intimidation, deceit or 

persuasion.377  An important innovation in the 2003 Act was the inclusion of a 

definition of lack of capacity: this was to mean an inability either (i) to understand 

what the act was, (ii) to form a decision as to whether to engage in the act, or (iii) to 

communicate any such decision.378  It was a defence that the accused did not know 

and could not reasonably have been expected to know that the person had a mental 

disorder and that the person was incapable of consenting.379 

Consent was not, however, of any relevance to the offence in s. 313 of the 2003 Act, 

which replaced and widened the offence previously contained in s. 107 of the 1984 

Act.  This made it an offence, from 5th October 2005,380 for a person to engage in 

sexual intercourse (vaginal or anal) or any other sexual act with or towards a 

mentally disordered person if the person was providing care services to the patient 

or was employed in or was the manager of a hospital in which the mentally 

disordered patient was being given medical treatment.  Consent or otherwise was 

irrelevant, lack of consent not being the essence of this offence, which was abuse of 

trust.  (If there was indeed no consent, then the offence under s. 311 could be 

charged).  It was a defence for the accused to prove either (i) that he or she did not 

374 Coming into force on 5th October 2005: Mental Health (Care and Treatment) (Scotland) Act 2003 
(Commencement No. 4) Order 2005 (SSI 2005 No. 161). 
375 Mental Health (Care and Treatment) (Scotland) Act 2003 (Commencement No. 4) Order 2005 (SSI 
2005 No. 161). 
376 “Sexual act” was defined to mean “any activity which a reasonable person would, in all the 
circumstances, regard as sexual”: s. 311(8). 
377 2003 Act, s. 311(3). 
378 2003 Act, s. 311(4). 
379 2003 Act, s. 311(5). 
380 Mental Health (Care and Treatment) (Scotland) Act 2003 (Commencement No. 4) Order 2005. 
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know and could not reasonably be expected to know that the other person was 

mentally disordered, or (ii) that the patient was his or her spouse,381 or (iii) that a 

sexual relationship existed between the parties before care services were 

commenced or the patient was admitted to hospital.382 

Both of these offences were repealed by the consolidating Sexual Offences 

(Scotland) Act 2009.383  Instead of a single offence in s. 311 of the 2003 Act, any of 

the various sexual offences in ss. 1 to 9 of the 2009 Act,384 all based on lack of 

consent,385 may be committed against mentally disordered persons.  In respect of 

any person suffering from a mental disorder as defined by the 2003 Act386 the 2009 

Act repeats the 2003 definition of lack of capacity and provides, in respect of all the 

offences in ss. 1 to 9, that a person is incapable of consenting when unable either to 

understand what the conduct is, or to form a decision as to whether to engage in the 

conduct (or as to whether the conduct should take place), or to communicate any 

such decision.387  There is no defence to any of the offences, as there was under the 

2003 Act, that the accused did not know and could not reasonably have been 

expected to know that the person had a mental disorder and was incapable of 

consenting: rather, absence of reasonable belief of consent to any of the offences in 

ss. 1 to 9 is an essential part of the offence to be proved by the Crown.388 

The offence in s. 313 of the 2003 Act (sexual act by persons providing care services) 

was replaced in the 2009 Act by an offence known as sexual abuse of trust of a 

mentally disordered person.389  This will be committed by any person intentionally 

engaging in sexual activity with or towards a mentally disordered person while 

providing care services to that person, or being employed in, contracted to provide 

services in or to, or being the manager of a hospital, independent health care service 

or state hospital in which the mentally disordered person is being given medical 

treatment.  This offence may be committed irrespective of whether or not the 

381 Or, after 5th December 2005 when the Civil Partnership Act 2004 came into force, the patient’s civil 
partner. 
382 2003 Act, s. 313(3). 
383 2009 ASP 9. 
384 Including rape, sexual assault, sexual coercion and indecent communication. 
385 Consent being determined by the rules in ss. 12 – 15. 
386 Mental Health (Care and Treatment) (Scotland) Act 2003, s. 328. 
387 Sexual Offences (Scotland) Act 2009, s. 17. 
388 Winton v HM Advocate [2016] HCJAC 19 at [8]. 
389 Sexual Offences (Scotland) Act 2009, s. 46. 
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mentally disordered person consented to the act.  It is a defence if the accused 

reasonably believed either that the other person did not have a mental disorder or 

that he or she was not in a position of trust; it is also a defence that the parties were 

spouses or civil partners or had been in a sexual relationship immediately before 

care services were provided to the patient.390 

The offence previously found in s. 105 of the Mental Health (Scotland) Act 1984 was 

replaced by s. 315 of the 2003 Act which, not involving a sexual offence transposed 

into the Sexual Offences (Scotland) Act 2009, continues in force today.  Section 315 

makes it an offence for any individual employed in or contracted to provide services 

in or to a hospital, any manager of a hospital, provider of a care service, or person 

providing care or treatment (otherwise than under a contract or as a volunteer for a 

voluntary organisation) to ill-treat or wilfully neglect a mentally disordered person.  

The 1984 (and earlier391) defence to this offence – that the act was not done in bad 

faith or without reasonable cause – has no place in the 2003 Act. 

 

 

SECTION E: The Children and Young People (Scotland) Act 2014 

 

Introduction 

The most recent significant development in Scottish child protection law has been 

the giving of legislative effect to the recognition of the merits of early state 

intervention in family life as a means of avoiding, or at least reducing the risks of, 

compulsory intervention.  The Children (Scotland) Act 1995 allowed local authorities 

to deal with children and parents even in the absence of any form of compulsory 

order, but early intervention as a primary aim of social work practice developed only 

subsequent to that Act.  In 2004 the Scottish Executive published “Getting it Right for 

Every Child: A Report on the Responses to the Consultation on the Review of the 

Children’s Hearing System”, which identified the need to intervene earlier as one of 

390 Sexual Offences (Scotland) Act 2009, s. 47. 
391 See the discussion in Part Two of the present Report of s. 95 of the Mental Health (Scotland) Act 
1960. 
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the strategies that would help improve outcomes, and this led to Getting it Right for 

Every Child, or “GIRFEC”, being developed as a framework of guidance and 

legislation informing all agencies working with vulnerable children and their families.  

A year earlier the Scottish Parliament had established the office of Commissioner for 

Children and Young People, with the general function of promoting and safeguarding 

the rights of children and young people, being all those under 18, together with those 

under 21 who had been looked after by a local authority.392   

The Children and Young People (Scotland) Act 2014 sought to give statutory 

enhancement of the GIRFEC approach of early intervention, by requiring local 

authorities to provide services such as family group decision-making services and 

support services in relation to parenting to children and their families in their area if 

these services would reduce the risk of the children becoming looked after 

children.393  In determining whether a child is at risk of becoming a looked after child, 

the local authority must consider whether the child’s wellbeing is being, or is at risk of 

being, adversely affected by any matter.394 

The genesis of the 2014 Act may be traced to a Scottish Government consultation 

published in 2012.395  Lady Hale, Lord Reed and Lord Hodge summarised the policy 

behind this Consultation Paper: 

In general terms, two ideas underlay many of the proposals. The first was a 

shift away from intervention by public authorities after a risk to children's and 

young people's welfare had been identified, to an emphasis on early 

intervention to promote their wellbeing, understood as including all the factors 

that could affect their development. The second was a shift away from a legal 

structure under which the duties of statutory bodies to cooperate with one 

another (under, for example, section 13 of the National Health Service 

(Scotland) Act 1978 and section 21 of the Children (Scotland) Act 1995) were 

linked to the performance of their individual functions, to ensuring that they 

work collaboratively and share relevant information so that “all relevant public 

392 Commissioner for Children and Young People (Scotland) Act 2003, ASP 17. 
393 Children and Young People (Scotland) Act 2014, s. 68; Children and Young People (Scotland) Act 
2014 (Relevant Services in Relation to Children at Risk of Becoming Looked After etc) (Scotland) 
Order 2016 (SSI 2016 No. 44), art. 2. 
394 2016 Order, art. 3(2). 
395 A Scotland for Children: A Consultation on the Children and Young People Bill (Scottish 
Government, 2012). 
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services can support the whole wellbeing of children and young people” (para 

73). In that regard, the consultation paper stated that it was “essential that 

information is shared not only in response to a crisis or serious occurrence 

but, in many cases, information should be shared about relevant changes in a 

child's and young person's life”. There was, however, “no commonly agreed 

process for routine information sharing about concerns about wellbeing” (para 

110). The establishment of a new professional role, that of named person, 

was proposed in order to address those concerns (para 111).396 

The “named person” scheme will be considered shortly, but a summary of the main 

provisions of the Children and Young People (Scotland) Act 2014 was given by the 

Inner House, in a case challenging that scheme,397 as follows: 

Parts 1 to 5 of the 2014 Act form a comprehensive scheme intended to 

promote and safeguard the rights and well-being of children and young 

people.  Part 1 requires the respondents to consider and, if appropriate, to 

take steps to secure better or further implementation (“effect”) of the 

requirements of the UN Convention on the Rights of the Child (1990), 

reporting thereon to the Scottish Parliament triennially.  Part 2 makes 

provision for the investigation, at the instance of the Commissioner for 

Children and Young People, of the extent to which any persons providing 

services for children and young people, excluding parents or guardians 

(“service providers”: Commissioner for Children and Young People (Scotland) 

Act 2003 (asp 17), sec 16), have regard to the rights, interests and views of 

children and young people when making decisions, or taking action, that 

affect them. It remains the Commissioner's general function “to promote and 

safeguard the rights of children and young people.” (2003 Act, sec 4.) 

Part 3 provides for the preparation of three year “children's services plans” for 

local authority areas designed to secure, inter alia , that children's services 

are provided in a way which: best safeguards, supports and promotes the 

well-being of children; ensures that any action to meet their needs is taken at 

the earliest appropriate time; is most integrated from the point of view of 

396 Christian Institute v Lord Advocate [2016] UKSC 51 at para [1]. 
397 Christian Institute v Scottish Ministers 2015 CSIH 64 at paras [2]-[4]. 
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recipients; and constitutes the best use of available resources.  Part 4 

requires service providers to make available, in relation to each child or young 

person, an identified individual (“named person”), whose general function is to 

promote, support or safeguard the well-being of the child or young person, on 

behalf of the service provider concerned.  Part 5 provides for the preparation 

of a “child's plan” in respect of any child whose well-being is being, or is at risk 

of being, adversely affected by any matter and requires a targeted 

intervention beyond the services provided to children generally.  

The “wellbeing” of the child or young person is to be assessed (2014 Act, sec 

96) by reference to the extent to which he or she is or would be “Safe, 

Healthy, Achieving, Nurtured, Active, Respected, Responsible, and Included.” 

(Described by the acronym “SHANARRI”.)  The [Scottish Ministers] must 

issue guidance on how the listed elements are to be used to assess well-

being.  The general principle, that functions should be exercised by local 

authorities in a way which is designed to safeguard, support and promote the 

well-being of children and young people, is extended (2014 Act, sec 95) to 

functions provided by them in terms of the Children (Scotland) Act 1995 (cap 

36). 

 

The “Named Person” Scheme 

Summary 

By far the most controversial aspect of the 2014 Act has been the named person 

service.  In summary, this is a service to “make available” to all children (for the 

purposes of the Act being persons under the age of 18 years398) and young people 

(for the purposes of the Act being persons over 18 who remain in schooling399) an 

identified individual, known as the “named person”, to perform certain functions when 

he or she considers it appropriate to do so in order to promote, support or safeguard 

the wellbeing of the child or young person.400  The functions are (i) advising, 

398 2014 Act, s. 97(1). 
399 2014 Act, s. 22(2). 
400 2014 Act, s. 19(1). 
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informing or supporting the child or young person, or a parent of the child or young 

person, (ii) helping the child or young person, or a parent of the child or young 

person, to access a service or support, and (iii) discussing, or raising, a matter about 

the child or young person with a service provider or relevant authority.401 

The named person must be employed by the provider of the named person service 

or of any person who exercises any of the service provider’s functions.402  The 

service provider is (i) for pre-school children, the local health board,403 (ii) for children 

and young people attending school, the local authority or other directing authority 

(the mangers of grant-aided schools and the proprietors of independent schools) of 

the school they attend,404 (iii), for children and young people in secure 

accommodation, the directing authority (the local authority or other person who 

manages the residential establishment) of the establishment concerned,405 (iv) for 

those in legal custody, the Scottish Ministers;406 and (v) for any other child (such as 

a home schooled child) residing in its area (except those in the regular armed 

forces), the local authority.407   

 

Information Sharing: The Challenge to the Scheme 

One of the purposes for which the named person scheme was designed was to 

ensure that information could be collated from a number of sources about individual 

children to allow fully informed decisions to be made as to whether support and 

guidance is necessary and whether the child is at risk of becoming a looked after 

child.  Many tragedies in the past have been caused (at least partly) by the failure to 

bring together all the information held by different agencies about an individual child, 

depriving any individual professional of the ability to see the whole picture.  The 2014 

Act therefore imposed duties on health boards, local authorities and the Scottish 

Ministers to share information with the service provider relevant to the named 

person's functions, and the Act as originally passed required the service provider to 

401 2014 Act, s. 19(5). 
402 2014 Act, s. 19(2) and (3). 
403 2014 Act, s. 20. 
404 2014 Act, ss. 21(2), (5) and (6), 22 and 32. 
405 2014 Act, ss. 21(2) and (6) and 32.  
406 2014 Act, s. 21(2) and (7). 
407 2014 Act, s. 21(1) and (4).  “Children” in the armed forces have no relevant person. 
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share information with a wide variety of public authorities408 where it was likely to be 

relevant to an exercise of the named person functions and ought to be provided for 

that purpose, unless to do so would be “in breach of a prohibition or restriction on the 

disclosure of information arising by virtue of an enactment or rule of law”.409  

Information also required to be communicated from a previous service provider to a 

new service provider, such as when a child moves from being a pre-school child to a 

child attending school, or moves from a local authority to an independent school.410 

In Christian Institute v Lord Advocate the whole named person scheme was 

challenged as being a disproportionate breach of the right to respect for family life, 

as protected by Article 8 of the European Convention on Human Rights, and the 

information sharing provisions in particular were challenged as being incompatible 

with the right to private and family life under the same article.  If so, the scheme 

would be outwith the legislative competence of the Scottish Parliament, and would 

not be law.  The Outer House and Inner House rejected both these challenges411 but 

in the Supreme Court412 the challenge to the information sharing provisions was 

successful. 

Lady Hale and Lords Reed and Hodge said this: 

 [3] The [policy] memorandum [attached to the Bill that became the 2014 Act] 

explained that concern had been expressed about the existing legal 

framework for information sharing.  This was felt to be confusing and 

potentially insufficient to enable the role of the named person to operate as 

well as anticipated.  In particular, there were concerns regarding sharing 

information about children where consent was not given (para 75). The 

memorandum continued:  

“Currently, information about a child may be shared where the child is at a 

significant risk of harm.  However, the role of the named person is based on 

the idea that information on less critical concerns about a child's wellbeing 

must be shared if a full picture of their wellbeing is to be put together and if 

408 Defined in 2014 Act, s. 31 and Sched. 2. 
409 2014 Act, s. 26 (as originally enacted but never brought into force). 
410 2014 Act, s. 23 (as originally enacted but never brought into force). 
411 [2015] CSOH 7; [2015] CSIH 64. 
412 2016 UKSC 51. 
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action is to be taken to prevent these concerns developing into more serious 

issues.  Without the necessary power to share that kind of information, the 

named person will not be able to act as effectively as is intended … Specific 

provisions in the Bill, therefore, set out arrangements on information sharing, 

to give professionals and named persons the power to share information 

about those concerns.” (paras 76-77) 

[4] It appears, therefore, that one of the principal purposes of Part 4, as 

envisaged at that stage, was to alter the existing law in relation to the sharing 

of information about children and young people, so as to enable information 

about concerns about their wellbeing, held by individual bodies, to be pooled 

in the hands of named persons and shared with other bodies, with the 

ultimate aim of promoting their wellbeing…. 

[15] …[O]ne of the central purposes of Part 4 is to establish new legal powers 

and duties, and new administrative arrangements, in relation to the sharing of 

information about children and young people, so as to create a focal point, in 

the form of named persons, for the pooling and sharing of such information, 

and the initiation of action to promote their wellbeing.  

… 

[91] … [I]t can be accepted, focusing on the legislation itself rather than on 

individual cases dealt with under the legislation, that Part 4 of the 2014 Act 

pursues legitimate aims.  The public interest in the flourishing of children is 

obvious.  The aim of the Act, which is unquestionably legitimate and benign, is 

the promotion and safeguarding of the wellbeing of children and young 

persons.  As the Dean of Faculty submitted, the policy of promoting better 

outcomes for individual children and families is not inconsistent with the 

primary responsibility of parents to promote the wellbeing of their children.  

Improving access to, and the coordination of, public services which can assist 

the promotion of a child's wellbeing are legitimate objectives which are 

sufficiently important to justify some limitation on the right to respect for 

private and family life. 
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However, while the named person scheme itself was legitimate and benign – as 

must surely be obvious – and not in itself incompatible with Article 8 of the European 

Convention, the information sharing provisions that underpinned that scheme were 

held to be incompatible with the rights of children, young persons and parents under 

Article 8 (both privacy rights and family rights).  The provisions were not “in 

accordance with the law” because the interplay between the rules and the 

requirements of the Data Protection Act 1998 made them inaccessible and because 

the lack of safeguards meant that in practice information sharing had the potential to 

result in a disproportionate interference with the Article 8 rights of many children, 

young people and their parents.413  The provisions themselves had the potential to 

operate disproportionately even although not designed to do so.414 

Following the Supreme Court’s decision the Scottish Government delayed the 

implementation of Part 4 and, on 19th June 2017, introduced a new Bill before the 

Scottish Parliament: the Children and Young People (Information Sharing) (Scotland) 

Bill.  This will replace the original duties under ss. 23 and 26 to share information 

with a duty, instead, to identify information the sharing of which could promote, 

support or safeguard the wellbeing of the child or young person and to consider 

whether that information could be shared in compliance with the Data Protection Act 

and other relevant law.  In addition, new ss. 26A and 26B will be inserted into the 

2014 Act providing limitations on information sharing, and requiring the Scottish 

Ministers to issue (after consultation) a Code of Practice on information sharing, 

compliance with which will be mandatory.  It is at the time of writing hoped that Part 4 

of the 2014 Act can finally be brought into force in 2018.415 

 

Corporate Parenting 

It has long been recognised that the life chances of children and young people 

moving out of the care system are reduced in comparison to children and young 

people brought up by their own parents.  The Statutory Guidance issued under the 

2014 Act reveals some uncomfortable statistics: 

413 [2016] UKSC 51, paras [79]-[85]. 
414 [2016] UKSC 51, paras [86]-[101]. 
415 See Ministerial Statement by the Deputy First Minister to the Scottish Parliament on 17th March 
2017. 
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Yet despite the extensive framework of law and policy, many looked after 

children and care leavers experience some of the poorest personal outcomes 

of any group in Scotland.  Low levels of educational engagement and 

achievement feed into high levels of poverty, homelessness and poor mental 

health.  Rates of suicide and self-harm are higher than that of the general 

population.  In 2013 a third of young offenders had been in care at some point 

in their childhood.416 

These problems may be traced, at least to some extent, to a lack of parental 

guidance and support for these children, but the disturbing fact is that the 

interference in the parent-child relationship caused by state action designed to 

protect the child from harm may itself contribute to that lack of guidance and support.  

Compensating, if imperfectly, for that loss is at the heart of the “corporate parenting” 

approach first given governmental approval in “These are our Bairns: A Guide for 

Community Planning Partnerships on Being a Good Corporate Parent”.417  That 

Guide identified as keys to successful “corporate parenting” (i) the necessity for 

across-the-board co-operation between different parts of local authorities, and 

between different public agencies; (ii) the necessity to take a strategic, child-centred 

approach to service delivery; and (iii) a shift in the emphasis from “corporate” to 

“parenting”.418  The Guide elaborated on what was meant by “corporate parenting”: 

The term refers to an organisation’s performance of actions necessary to 

uphold the rights and secure the wellbeing of a looked after child or care 

leaver, and through which physical, emotional, spiritual, social and 

educational development is promoted, from infancy through to adulthood.  In 

other words, corporate parenting is about certain organisations listening to the 

needs, fears and wishes of children and young people, and being proactive 

and determined in their collective efforts to meet them.  It is a role which 

should complement and support the actions of parents, families and carers, 

416 Children and Young People (Scotland) Act 2014: Statutory Guidance on Part 9: Corporate 
Parenting at para [9] (references omitted). 
417 Scottish Government, 2008. 
418 These are Our Bairns, p. 3. 
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working with these key adults to deliver positive change for vulnerable 

children.419 

Part 9 of the Children and Young People (Scotland) Act 2014 gives statutory force to 

the concept of “corporate parenting”.  Unlike the named person scheme, which 

applies to virtually every child in Scotland, corporate parenting is relevant only to 

looked after, and previously looked after, children.  Schedule 4 to the Act lists the 

public bodies who are “corporate parents” for the purposes of the Act, including the 

Scottish Ministers, local authorities, health boards, the Care Inspectorate, Healthcare 

Improvement Scotland, the Scottish Police Authority, the Mental Welfare 

Commission for Scotland, the Scottish Legal Aid Board and the Scottish 

Qualifications Authority.420  Corporate parenting duties are owed to all looked after 

children, and to young persons under the age of 26 who were looked after at the 

date of their 16th birthday or subsequently.421 

So far as is consistent with its other functions, it is the duty of every corporate parent: 

(a) to be alert to matters which, or which might, adversely affect the wellbeing 

of children and young people to whom this Part applies, 

(b) to assess the needs of those children and young people for services and 

support it provides, 

(c) to promote the interests of those children and young people, 

(d) to seek to provide those children and young people with opportunities to 

participate in activities designed to promote their wellbeing, 

(e) to take such action as it considers appropriate to help those children and 

young people— 

(i) to access opportunities it provides in pursuance of paragraph (d), 

and 

(ii) to make use of services, and access support, which it provides, and 

419 Ibid, para [11]. 
420 2014 Act, s. 56(2) allows the Scottish Ministers to add to this list or remove bodies from it. 
421 2014 Act, s. 57. 
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(f) to take such other action as it considers appropriate for the purposes of 

improving the way in which it exercises its functions in relation to those 

children and young people.422 

The corporate parent must also prepare and keep under review its Corporate 

Parenting Plan423 setting out how it intends to fulfil its corporate parenting 

responsibilities.  An important obligation is imposed by s. 60 of the 2014 Act, which 

requires all corporate parents to co-operate with each other, in so far as reasonably 

practicable, while exercising their corporate parenting responsibilities: “co-operation” 

includes (but is not limited to) sharing information, providing advice and assistance, 

co-ordinating activities, sharing responsibility, funding activities jointly, and exercising 

functions under the Act jointly.424  Each corporate parent must report, at least every 

three years (and in whatever form is appropriate to its organisational structure), on 

how it has exercised its corporate parenting responsibilities, and provide such 

information on these matters to the Scottish Ministers as they reasonably require.425  

Corporate parents must have regard to the guidance on corporate parenting issued 

by the Scottish Ministers, who may also issue directions to particular corporate 

parents about its corporate parenting responsibilities;426  the Scottish Ministers must 

report to the Scottish Parliament every three years about how they have exercised 

their corporate parenting responsibilities during that period.427 

422 2014 Act, s. 58(1). 
423 2014 Act, s. 59. 
424 2014 Act, s. 60(2). 
425 2014 Act, ss. 61 and 62.  The Scottish Ministers are not corporate parents for these purposes: s. 
56(3). 
426 2014 Act, ss. 63 and 64.  The Scottish Ministers are not corporate parents for these purposes: s. 
56(3).  The Commissioner for Children and Young People in Scotland, and post-16 education bodies 
are not corporate parents for the purposes of s. 64 (directions from Scottish Ministers). 
427 2014 Act, s. 65. 

                                                


