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APPENDIX FOUR: Remedies 

 

Criminal Liability 

At Common Law 

Anderson, writing in 1904 and citing a series of Scottish cases from 1839 to 1868, 

says this: 

If a person has power over another, or a duty of taking care of another, and 

grossly neglects or cruelly ill-treats the dependent, he is guilty of an offence.  

Sick persons and children are peculiarly liable to neglect and ill-usage.1 

After a discussion of the then extant Prevention of Cruelty to Children Act, 1894 (for 

which see below) he goes on to describe exposure and desertion of infants as a 

crime at common law, and states that “even placing the child in danger, without 

actual intent to desert, is criminal, as in sending the child in a basket by rail without 

informing the officials”.2  Macdonald is to the same effect.3  In David and Janet 

Gemmell4 parents pled guilty to a charge of “cruel and unnatural treatment” of their 

child whom they had locked in a cupboard and failed to afford wholesome food or 

decent clothing.  A charge was held competent in 1881 of “culpable and wilful 

neglect and bad treatment of a child of tender age by a person who has the custody 

and keeping of it, whereby the child is injured in its health”.5  The essence of the 

common law crime was that the accused had some pre-existing obligation of care 

over the child but there was no requirement to prove any intent to injure: as such 

actions wider than would justify a charge of assault would be covered, but a more 

restricted class of persons could face the charge.  This principle is reflected in the 

statutory formulation of the common law crime which, though today is contained in s. 

12 of the Children and Young Persons (Scotland) Act, 1937, traces its origins to the 

Prevention of Cruelty to Children statutes from the late 19th Century.   

1 AM Anderson, The Criminal Law of Scotland Edinburgh, Bell and Bradfute, 1904 at p. 167. 
2 Anderson The Criminal Law of Scotland at pp. 171-172, citing Gibson (1845) 2 Broun 366. 
3 JHA Macdonald A Practical Treatise on the Criminal Law of Scotland (5th edn, W. Green, 1948) at p. 
125, citing Hume Commentaries on the Law of Scotland Respecting Crimes, i, 299 and Alison, 
Principles and Practice of the Criminal Law of Scotland, i, 162.  See also MGA Christie, Gordon’s 
Criminal Law (3rd edn, 2001) vol. 2 para 31.01. 
4 (1841) 2 Swinton 552. 
5 McIntosh (1881) 4 Couper 389. 
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The Statutory Offence of Neglect or Ill-treatment of Children 

The earliest of the child cruelty statutes is the Prevention of Cruelty to, and 

Protection of, Children Act, 1889, s. 1 of which read as follow: 

“Any person over sixteen years of age who, having custody, control, or charge 

of a child, being a boy under the age of fourteen years, or being a girl under 

the age of sixteen years, wilfully ill-treats, neglects, abandons or exposes 

such a child, or causes or procures such child to be ill-treated, neglected, 

abandoned, or exposed, in a manner likely to cause such child unnecessary 

suffering, or injury to its health shall be guilty of” an offence.6 

This provision was amended by the Prevention of Cruelty to Children Amendment 

Act, 1894, which added “assault” to the list of actions that amounted to the offence, 

and equalised at 16 the ages for both boys and girls who were to be protected under 

the provision.  The 1889 Act was then replaced by the Prevention of Cruelty to 

Children Act, 1894, s. 1 of which repeated the earlier s. 1, but with an expanded 

notion of “injury to health”: 

“If any person over the age of sixteen years, who has the custody, charge or 

care, of any child under the age of sixteen years, wilfully assaults, ill-treats, 

neglects, abandons, or exposes, such a child, or causes or procures such 

child to be assaulted, ill-treated, neglected, abandoned, or exposed, in a 

manner likely to cause such child unnecessary suffering, or injury to its health 

(including injury to or loss of sight, or hearing, or limb, or organ of the body, 

and any mental derangement), that person shall be guilty of” an offence. 

The reference to “mental derangement” is to be noted, as an early recognition that 

neglect and ill-treatment may cause emotional or psychological as well as physical 

harm to children, though the phrase has not been subject to any judicial construction 

since its introduction.  Ill-treatment leading to unnecessary suffering is clearly wide 

enough to include suffering of the mind (even short of a clinically recognised injury) 

as well as bodily suffering. 

6 Penalties were relatively severe: a fine or up to £100 or imprisonment for up to two years (if charged 
on indictment), or £25 or three months imprisonment (after summary conviction). 
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Section 1 of the 1894 Act was replaced, without amendment, by s. 1 of the 

Prevention of Cruelty to Children Act, 1904, which itself subsequently became s. 12 

of the Children Act, 1908: 

“If any person over the age of sixteen years, who has the custody, charge or 

care of a child or young person7 wilfully assaults, ill-treats, neglects, 

abandons, or exposes such child or young person to be assaulted, ill-treated, 

neglected, abandoned, or exposed, in a manner likely to cause such child or 

young person unnecessary suffering or injury to his health (including injury to 

or loss of sight, or hearing, or limb, or organ of the body and any mental 

derangement), that person shall be guilty of [an offence] … and for the 

purposes of this section a parent or other person legally liable to maintain a 

child or young person shall be deemed to have neglected him in a manner 

likely to cause injury to his health if he fails to provide adequate food, clothing, 

medical aid, or lodging for the child or young person, or if, being unable 

otherwise to provide such food, clothing, medical aid, or lodging, he fails to 

take such steps to procure the same to be provided under the Acts relating to 

the relief of the poor”.8 

The Children and Young Persons (Scotland) Act, 1932 raised the age at which an 

individual was considered to be a young person to 17,9 but the offence in s. 12 of the 

1908 Act remained limited to victims under the age of 16.  To achieve that, Schedule 

2 to the 1932 Act amended the 1908 Act so that s. 12 now read: 

“If any person who has attained the age of sixteen years and who has the 

custody, charge or care of a child or young person under the age of sixteen 

years wilfully assaults, ill-treats, neglects, abandons, or exposes such child or 

young person to be assaulted, ill-treated, neglected, abandoned, or exposed, 

in a manner likely to cause such child or young person unnecessary suffering 

or injury to his health (including injury to or loss of sight, or hearing, or limb, or 

organ of the body and any mental derangement), that person shall be guilty of 

7 “Child” was a person below school leaving age, then 14, and “young person” was a person above 
that age but below 16. 
8 This last part was added to the earlier formulation, probably in response to the case of R v Senior 
[1899] 1 QB 283 where parents were charged with causing the death of their child through failure (for 
religious reasons) to seek necessary medical treatment.  That failure was held to be implicitly included 
in the 1894 Act, and the new words in the 1908 Act make this explicit. 
9 Children and Young Persons (Scotland) Act ,1932 Act, s. 64. 
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[an offence] … and for the purposes of this section a parent or other person 

legally liable to maintain a child or young person shall be deemed to have 

neglected him in a manner likely to cause injury to his health if he fails to 

provide adequate food, clothing, medical aid, or lodging for the child or young 

person, or if, being unable otherwise to provide such food, clothing, medical 

aid, or lodging, he fails to take such steps to procure the same to be provided 

under the Acts relating to the relief of the poor”. 

Section 12 of the Children Act, 1908, as so amended, remained extant until the 

Children and Young Persons (Scotland) Act, 1937, which repealed most of the 1908 

Act and replaced s. 12 thereof with a new s. 12.  As enacted the new s. 12 read: 

“(1) If any person who has attained the age of sixteen years and has the 

custody, charge or care of any child or young person under that age10 wilfully 

assaults, ill-treats, neglects, abandons, or exposes him, or causes or procures 

him to be assaulted, ill-treated, neglected, abandoned, or exposed, in a 

manner likely to cause him unnecessary suffering or injury to health (including 

injury to or loss of sight, or hearing, or limb, or organ of the body, and any 

mental derangement), that person shall be guilty of an offence … 

(2) For the purposes of this section – 

(a) a parent or other person legally liable to maintain a child or young 

person shall be deemed to have neglected him in a manner likely to 

cause injury to his health if he has failed to provide adequate food, 

clothing, medical aid, or lodging for him, or if, having been unable 

otherwise to provide such food, clothing, medical aid, or lodging, he 

has failed to take steps to procure it to be provided under the Acts 

relating to the relief of the poor. 

(b) where it is proved that the death of a child under three years of age 

was caused by suffocation (not being suffocation caused by disease or 

the presence of any foreign body in the throat or air passages of the 

child) while the child was in bed with some other person who has 

10 “Child” is defined in s. 110 as a person under the age of 14; “young person” as a person under the 
age of 17, but the offence remains limited to persons “under that age”, ie the age of 16.  
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attained the age of sixteen years, that other person shall, if he was, 

when he went to bed, under the influence of drink, be deemed to have 

neglected the child in a manner likely to cause injury to his health.11 

(3) A person may be convicted of an offence under this section— 

(a) notwithstanding that actual suffering or injury to health, or the 

likelihood of actual suffering or injury to health, was obviated by the 

action of another person; 

(b) notwithstanding the death of the child or young person in question. 

(4) Where any person who has attained the age of sixteen years is tried on 

indictment for the culpable homicide of a child or young person under the age 

of sixteen years of whom he had the custody, charge, or care, it shall be 

lawful for the jury, if they are satisfied that he is guilty of an offence under this 

section, to find him guilty of that offence. 

…12  

(7) Nothing in this section shall be construed as affecting the right of any 

parent, teacher, or other person having the lawful control or charge of a child 

or young person to administer punishment to him.” 

The Children (Scotland) Act 1995 amended s. 12(1) of the 1937 Act to take account 

of the abolition of “custody” and its replacement with the concept of parental 

responsibilities and parental rights: from then it read: 

“If any person who has attained the age of sixteen years and who has 

parental responsibilities in relation to a child or to a young person under that 

age or has charge or care of a child or such a young person, wilfully assaults, 

ill-treats, neglects, abandons, or exposes him, or causes or procures him to 

be assaulted, ill-treated, neglected, abandoned, or exposed, in a manner 

11 Section 12(2)(b) is repeated from s. 13 of the 1908 Act, the Parliamentary debates at the time being 
much concerned with “overlaying” as a cause of infant death: see Part One of the present Report.  It 
was in 1908 far more common for babies and infants to share their parents’ beds than is the case 
today. 
12 Subsections 5 and 6 dealt with insurance policies payable in the event of death of child or young 
person, and were repealed by the Criminal Justice Act 1988. 
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likely to cause him unnecessary suffering or injury to health (including injury to 

or loss of sight, or hearing, or limb, or organ of the body, and any mental 

derangement), that person shall be guilty of an offence…” 

A more substantive amendment of s. 12 was made by s. 51 of the Criminal Justice 

(Scotland) Act 2003, the provision that attempted to tighten the defence of 

reasonable chastisement of children to a charge of assault.13  The word “assault” 

was removed from the list of actions that amount to the offence under s. 12(1) with 

the result that parents and others with responsibilities towards the child would have 

to be charged with the common law crime of assault, in the same way as strangers 

to the child; in addition, subs. (7) was removed in its entirety.14  These amendments 

were designed to ensure that the defence of reasonable chastisement (as 

restructured by the 2003 Act) was limited to the common law charge of assault and 

could never be used by parents as a defence to a charge under s. 12. 

 

Case Law on Section 12 of the 1937 Act 

The offence in s. 12 of the Children and Young Persons (Scotland) Act 1937 serves 

two purposes: (i) to ensure the punishment of the perpetrator of an offence and (ii) to 

provide the catalyst for the civil authorities to activate child protection mechanisms 

over the victim (and the victim’s siblings).  It has always been thus.  If a person was 

convicted of an offence under s. 1 of the 1889 Act, s. 5 thereof authorised the court 

to “order that the child be taken out of the custody of [the offender] and committed to 

the charge of a relation of the child, or some other fit person named by the court”.  

This was also the case under s. 6 of the 1894 Act, s. 6 of the 1904 Act, and s. 21 of 

the 1908 Act.  Under the 1937 Act, s. 65 defined a child or young person “in need of 

care or protection” to include a child or young person in respect of whom the 

offences listed in the First Schedule to the Act had been committed: one of the 

offences listed was that in s. 12.  Since the children’s hearing system was 

established under the Social Work (Scotland) Act 1968, being the victim of a 

13 For which see Appendix Two to the present Report. 
14 Criminal Justice (Scotland) Act 2003, s. 51(5). 
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“schedule 1 offence”15 has amounted to a ground of referral to the children’s 

hearing.16  The reported cases on s. 12 of the 1937 Act were mostly criminal cases 

before 1971 (when the children’s hearing system came into operation) but since then 

are more commonly concerned with grounds of referral to the children’s hearing. 

A number of the earlier cases – English, involving UK-wide legislation – dealt with 

who had caring responsibilities for the child and who, therefore, might be charged 

with an offence under s. 12.  Section 38 of the 1908 Act, and thereafter s. 27 of the 

1937 Act (for Scotland), provided that the parent or “lawful guardian” was presumed 

to have custody of the child or young person, that “any person to whose charge a 

child or young person is committed by any person who has the custody of him shall 

be presumed to have charge of the child or young person”, and that “any other 

person having actual possession or control of a child or young person shall be 

presumed to have the care of him”.  In Liverpool Society for the Prevention of Cruelty 

to Children v Jones Avory J said this: “The very object of the last paragraph in 

s.38(2) [of the 1908 Act] is to provide that persons who are neither parents nor legal 

guardians nor legally liable to maintain the child may be subject to the obligations 

imposed by s. 12”.17  He added that a gaoler would “undoubtedly have the custody of 

a child who was in the prison”.  It would follow that the managers of any approved 

school (or borstal, or remand home, or voluntary home) would be subject to the 

same obligations.  The matter of who had charge, control or care of a child was held 

to be a matter of fact in Brooks v Blount,18 where Salter J said: “a person who has 

actual possession or control of a child cannot be heard to say that he had not the 

care of the child” (for the purposes of a charge under s. 12 of the 1908 Act and 

subsequently the 1937 Act).  In Ridley v Little19 a headmaster was competently 

charged under s. 1 of the Children and Young Persons Act 1933 (the English 

equivalent to s. 12 of the 1937 Act); Kendrick and Hawthorn report a case from Fife 

in 1945 in which foster parents were convicted (one assumes under s. 12) of wilful 

15 Originally, Schedule 1 to the 1937 Act, then Schedule 1 to the Criminal Procedure (Scotland) Act 
1975 and now Schedule 1 to the Criminal Procedure (Scotland) Act 1995. 
16 Social Work (Scotland) Act 1968, s. 32(2)(d); Children (Scotland) Act 1995, s. 52(2)(d); Children’s 
Hearings (Scotland) Act 2011, s. 67(2)(b). 
17 [1914] 3 KB 813 at 817. 
18 [1923] 1 KB 257. 
19 The Times 26 May 1960. 
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mistreatment of two boys in their care.20  Under different legislation the English Court 

of Appeal held that an accused who employed a 14-year-old girl to baby-sit his 

children had “charge or care” of her.21 

Subsequent cases on the 1937 Act have been more concerned with what type of 

behaviour might constitute an offence under s. 12, and what level of intent the 

accused must be shown to have possessed.  In a decision that paid rather less 

attention to “likelihood” than more recent cases have done, it was held in Henderson 

v Stewart22 that the failure of a non-resident father to provide sufficient maintenance 

for his child could amount to “neglect” even although the child was well-looked after 

by the mother (and the child’s maintenance was partly borne by the National 

Assistance Board).  Other cases of neglect have involved leaving 3 children under 9 

alone in a warm house with a barking and excreting dog from 11.30 in the morning 

until 8.30 in the evening,23 failing to seek medical help for an injured baby,24 dangling 

a 13-month old child from the window of a high flat,25 and leaving a child alone in a 

room with a pan of hot liquid.26  A failure to protect the child from the harmful acts of 

others was held to amount to “neglect” for the purposes of s. 12 in Kennedy v S.27  

The overall principle was identified by the Lord Justice-General, Lord Hope, in H v 

Lees, D v Orr,28 where he said that what amounted to neglect was to be tested 

according to “what a reasonable parent, in all the circumstances, would regard as 

necessary to provide proper care and attention to the child”.  In the English decision 

of R v Boulden29 it was held that “to abandon” a child means to leave it to its fate.  

“Abandonment” was found to be established in M v Orr30 where the accused, in 

order to free himself to go to the pub and get drunk, instructed his children to go to 

their grandmother’s, or to school, but without doing anything to ensure their safety or 

that they followed these instructions.  And placing a child in a situation of risk 

amounted to “exposure” when a grandmother took the child to the house of a sex 

20 National Confidential Forum for Adult Survivors of Childhood Abuse in Care: Scoping Project on 
Children in Care in Scotland 1930-2005, at para. 2.7.2. 
21 R v Drury (1974) 60 Cr. App. R. 195. 
22 1954 JC 94. 
23 W v Clark 1999 SCCR 775. 
24 S v Authority Reporter 2012 SLT (Sh Ct) 89. 
25 Keltie v HM Adv. 2012 HCJAC 79. 
26 B v Murphy 2014 HCJAC 56. 
27 1986 SC 43.  
28 1993 JC 238 at p. 245. 
29 (1957) 41 Crim. App. Rep. 105. 
30 1995 SLT 26. 
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offender, got drunk there and allowed the child to share a bed with both grandmother 

and offender, next to a bucket of excrement.31 

JS v Mulrooney,32 a children’s hearing case, contains one of the few discussions of 

emotional abuse (though it involved s. 12 only obliquely).  The sheriff had used the 

term “emotional abuse” to describe the “neglect” to which children had been 

subjected: a pattern of behaviour that seriously interfered with the child’s cognitive, 

emotional, psychological or social development, and the Inner House said: “we 

cannot say that she was wrong to do so”.33 

Intent, in relation to the common law crime of child cruelty, concerned the action and 

not the consequences, and this has always been the case under the statutory 

provisions also.  In Clark v HM Adv34 the parents had failed to provide adequate food 

and medical aid as a result of which their daughter had died, but they themselves 

were so mentally disabled as to be unaware that their behaviour was harmful.  The 

question to be decided was whether, in these circumstances, the parents could be 

said to have had the capacity for “wilful” neglect.  The court held that capacity to 

understand the outcome was not necessary for a competent charge: “wilful” qualified 

the acts and not the harms listed in s. 12.35  This was expanded upon in H v Lees, D 

v Orr36 where it was held that the critical element to be proved by the Crown was the 

likelihood of injury to the child as a result of the behaviour of the accused: behaviour 

might be captured by s. 12 in one circumstance but not in another, depending upon 

whether, in all the circumstances, the child was “likely” to be injured.  So in M v 

Normand37 it was held that leaving a child strapped in a car while shopping could not 

sustain a charge of “wilful neglect” without specification of likely risk.  In Dunn v 

McDonald38 parents kept a very unhygienic house and did not wash their baby.  The 

sheriff held, after a careful examination of the cases, that the offence in s. 12 might 

be committed irrespective of whether the parents intended to put the child at risk or 

31 M v Aitken 2006 SLT 691.  Cf the English decision of R v Gibbons [1977] Crim LR 741 where it was 
held under the same word in the English statute that “expose” did not include “expose to risk”. 
32 2014 CSIH 70. 
33 2014 CSIH 70 at [30]. 
34 1968 JC 53. 
35 Trotter Children and Young Persons (Scotland) Act 1937 at pp 21 and 25 had much earlier stated 
that “wilfully” meant that the act had to be done deliberately and not accidentally but that there was no 
need to establish intent to injure: this was cited with approval in JM v Brechin 2016 SC 98. 
36 1993 JC 238. 
37 1995 SLT 1284. 
38 2013 SLT (Sh Ct) 34. 
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foresaw any possible risk.  Adequacy of food, clothing, medical aid and lodging was 

to be judged according to what the reasonable parent would regard as sufficient or 

tolerable.39   

The most recent sustained analysis of s. 12 is to be found in JM v Brechin,40 which 

involved a ground of referral to the children’s hearing that the father was guilty of 

“wilful ill-treatment” by lifting each of his twin children by one hand, exerting such 

force as to cause severe fractures to their ribs.  He contended (i) that the offence of 

wilful ill-treatment required proof of awareness either that his actions would cause 

unnecessary suffering or injury to health, or recklessness and (ii) that the word 

“wilfully” qualified both the actions (neglect, ill-treatment etc) and the consequences 

(the unnecessary suffering or the injury to health).  These averments were rejected 

and, following Clark v HM Advocate, it was held that the word “wilfully” required only 

the conduct to be deliberate with the result that the accused’s awareness of likely 

consequences was nothing to the point.  Lord Carloway said this: 

“Wilful” ill-treatment requires deliberate or intentional conduct. “Wilful”, as it is 

ordinarily understood in the context of the mental element in crimes, involves 

intention. Notwithstanding the origins of the statutory offence in legislation 

generally applicable throughout the United Kingdom, there is nothing to 

suggest that Parliament intended to restrict the common law position in 

Scotland. The pre-existing common law offences of child cruelty, loosely 

defined, paid little, if any, regard to either the motives or the state of mind of 

the perpetrator who put his child at risk or in danger, or caused the child to 

suffer injury. The relevant issue was whether harm would be likely to, or 

inevitably, arise from the deliberate act or omission in question. 

The scope of the requisite intention is sufficiently clear from the statutory 

purpose to improve the protection of children from cruelty (short of assault) at 

the hands of those who bear the responsibility of caring for them. The statute 

requires the assessment of ill-treatment or neglect, according to the 

objectively assessed likelihood of its harmful consequences, in order to give 

effect to that purpose. The offence strikes only at conduct at such a level of 

39 2013 SLT (Sh Ct) 34 at [66]. 
40 [2015] CSIH 58. 
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culpability that it is likely to cause the child suffering or injury to health. The 

imposition of criminal liability is circumscribed by the likelihood and 

significance of harm, and is restricted to the class of person in the position of 

responsibility for a child. The introduction of a subjective assessment of ill-

treatment or neglect, involving a search for the carer's thinking at the relevant 

time, would remove the desired statutory protection otherwise afforded to 

children. 

…[W]hat is required, first, is that the conduct be deliberate. Secondly, the 

court must be able to categorise the conduct as ‘ill-treatment’, in the sense of 

involving what can reasonably be described as cruelty. The character or 

quality of conduct that will constitute ill-treatment is a matter to be determined 

objectively. The addition of the term ‘wilful’ does not import a subjective 

element to that assessment. The proper threshold of criminal liability is fixed 

also by reference to the likelihood of sufficiently grave consequences arising 

from deliberate or voluntary action or inaction. The term ‘wilful’ necessarily 

serves to exclude accidental or inadvertent conduct, as opposed to the 

accidental or inadvertent consequences of deliberate conduct, from the scope 

of the offence. It is unnecessary, and contrary to the statutory purpose, to 

restrict the scope of the offence by reference to the subjective awareness of 

the individual of the harmful nature of the conduct in question.41 

 

Criminal Injuries Compensation 

In February 1964, the UK Government issued a White Paper, Compensation for 

Victims of Crimes of Violence42 and in June of that year it established the Criminal 

Injuries Compensation Board, which operated the Criminal Injuries Compensation 

Scheme to provide ex gratia payments to the victims of crimes of violence, based on 

the levels of compensation payable under delictual liability.  What amounted to a 

“crime of violence” generated substantial case law,43 but it was long accepted that 

41 [2015] CSIH 58 at [49] – [51]. 
42 1964 Cmnd 2323. 
43 See P. Duff, “Criminal Injuries Compensation and ‘violent’ Crime” 1987 Criminal Law Review 219. 
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the crime had to be of a violent nature and not simply have violent consequences.44  

It followed that sexual abuse involving the giving of consent that was compromised 

by either the age of the victim or the position the accused held over the victim would 

not generally be regarded as a crime of violence.45  Another significant limitation in 

the scheme as originally operated was the exclusion of injuries suffered by members 

of the offender’s household.46  This exclusion was traditionally justified by the 

perceived difficulty in establishing the facts and the need to ensure that the 

compensation paid did not benefit the offender, but it was amply wide enough to 

exclude violence visited on a child or young person by their foster carer.  As 

explained by the Lord Justice-Clerk, Lady Dorrian, in MA v Criminal Injuries 

Compensation Board: 

That rationale for the inclusion of what became known as the "same roof rule" 

persisted until, in its Eighth Report dated 23 September 1972 (Cmnd 5127), 

the Board recommended that the same roof rule should be reconsidered 

when the scheme was reviewed. The two explanations for the rule were 

criticised. It was pointed out that where there has been a criminal trial the 

facts would often be established beyond doubt. Where no criminal 

proceedings had followed the Board would scrutinise the application with 

particular care, bearing in mind the possibility of collusion. No real risk of 

benefit to the offender would arise when a long prison sentence had been 

imposed, where parties had been divorced, or where it was plain they would 

never again live together. Otherwise, powers available under the scheme 

allowed the making of special arrangements for administration of the award so 

that the offender did not benefit. Only one application made by a child injured 

by a member of the family had been made, and had been refused on the 

same roof rule. The Board could not tell how many had simply failed to apply 

because of the exclusion. Nevertheless, in the Board's view, the exclusion of 

children assaulted by their parents or by a man living with their mother, 

seemed unjustified. 

44 R v Criminal Injuries Compensation Board, ex p. Webb & Ors [1986] 3 WLR 251. 
45 R (August) and R (Brown) v Criminal Injuries Compensation Authority [2001] 2 WLR 1452. 
46 “The word ‘household’ … is plainly intended to connote a family unit or something akin to a family 
unit – a group of persons, held together by a particular kind of tie who normally live together, even if 
individual members of the group may be temporarily separated from it”: per Lord President Emslie in 
McGregor v H 1983 SLT 626 at 628.  See also Cunningham v M 2005 SLT (Sh Ct) 73, per Sheriff 
Principal Macphail at [26]. 
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Following review by an interdepartmental working party in 1978, (Review of 

the Criminal Injuries Compensation Scheme: Report of an Interdepartmental 

Working Party, (1978), HMSO) that recommendation was given effect to 

prospectively.  For offences committed on or after 1 October 1979, an award 

could be made where the assailant and applicant lived together so long as the 

assailant had been prosecuted in connection with the offence or there were 

good reasons why a prosecution had not been brought. For offences 

committed before that date, the original rule was retained.47 

The case in which these comments were made involved a claimant who had been 

criminally injured by her mother before the same roof rule was removed.  The Inner 

House held that the rule, which engaged Article 1 of Protocol 1 of the European 

Convention on Human Rights,48 was discriminatory in terms of Article 14 thereof, but 

nevertheless was justified: the restriction of the scheme at the time was a prudent 

policy decision concerning the allocation of finite resources in a matter of socio-

economic policy and neither the aim, nor the means employed, could be said to be 

manifestly without reasonable foundation, with the result that there was no basis 

upon which the court might interfere. 

The same roof rule, when it applied, might exclude from the ambit of the Criminal 

Injuries Compensation Scheme crimes of violence committed by foster carers over 

children in their households, but it would not exclude crimes against children living in 

residential establishments or boarding at independent schools by those charged with 

their care.  In any case, sexual offences were covered only when the victim did not 

consent,49 so any “abuse of trust”-type sexual offences, where consent may have 

been given but was fatally compromised would not attract criminal injury 

compensation: they were not seen as “crimes of violence”.50 

The Criminal Injuries Compensation Scheme was put onto a statutory basis by the 

Criminal Injuries Compensation Act 1995, coming into force in 1996, and operated 

by what now became the Criminal Injuries Compensation Authority.  The major 

change to how the non-statutory scheme had operated was that compensation was 

47 [2017] CSIH 46 at [4]-[5]. 
48 A claim to a benefit was held to be a “possession” for the purposes of A1P1. 
49 R (August) and R (Brown) v Criminal Injuries Compensation Authority [2001] 2 WLR 1452. 
50 The cases are discussed by D. Miers, “Compensating Deserving Victims of Violent Crimes: The 
Criminal Injuries Compensation Scheme 2012” (2014) 34 Legal Studies 242 at pp 258-260. 
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in future to be assessed on the basis of a set tariff rather than by reference to 

delictual damages.  On 27th November 2012, a revised Scheme came into effect, 

which aimed better to target victims of serious crime, repeat and vulnerable 

victims.51 

 

Civil Liability in Delict 

A full and detailed examination of the civil remedies that Scots law provides for 

persons neglected or ill-treated while in the care of the state would require far more 

space than is available within the context of the present Report.  The following 

provides, therefore, no more than an outline of the principles governing this area of 

law.  Unlike the legislative provisions with which much of this Report deals, it is 

generally not possible to identify precise dates when the rules of civil liability 

changed, for that depends to a large extent on whether judicial decisions recognising 

or expanding liability are regarded as declaratory of the existing position or as 

creating new law. 

Guthrie Smith, writing in 1864,52  discussed the direct liability of the magistrates and 

council of a burgh, saying that they “may be sued in three different characters: 1st, for 

acts done by them as trustees virtute officii but not as representing the community; 

2d, for acts done by them as agents of the community in the administration of the 

common good, and in the discharge of duties imposed on the community; 3d, as 

proprietors”.  He gave examples including, of the first, misuse of public funds, of the 

second, maintaining prisons and public streets, and of the third, injuries caused by 

the defective state of “places of public resort within burgh”. 

Both the 1905 second edition (at p 103) and the 1939 third edition (at p. 102) of 

Glegg on Reparation talk of the liability of public authorities for injuries caused by 

defective conditions of public streets, and the third edition describes the position 

thus: “If a public authority is in possession and control of a street, liability for defects 

will attach to it”.  Though he cites no cases involving children’s homes (and few were 

managed by local authorities at the time) this suggests that injuries caused by 

51 See D. Miers, “Compensating Deserving Victims of Violent Crimes: The Criminal Injuries 
Compensation Scheme 2012” (2014) 34 Legal Studies 242. 
52 J. Guthrie Smith, Treatise on the Law of Reparation, T&T Clark, 1864 at p. 171. 
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defects in the fabric of homes controlled by local authorities would render them 

liable.  Charities and voluntary organisations are likely similarly to have been held 

liable, though the only discussion in Glegg of the liability of charities is on misuse of 

funds.  Defects in fabric will have been covered since 1960 by the Occupiers Liability 

(Scotland) Act 1960.53 

The 1960s to the 1980s was a period of expansionary judgments on liability for 

negligence.  In Dorset Yacht Club v Home Office54 the House of Lords held that 

there were no policy reasons why damage to property belonging to third parties 

which was caused by inmates at a Borstal institution could not be recoverable by 

normal principles of negligence, and there is no indication in that case that the matter 

would be any different if it were an inmate that was injured, either at the hands of 

other inmates, or at the hands of staff, or as a result of unsafe buildings or 

operational practices.  Likewise, it was accepted by the early 1970s that local 

authorities could be held liable, on normal principles derived from Donoghue v  

Stevenson,55 for injuries caused by their failure to fulfil duties of care, for example to 

keep buildings reasonably safe and to carry out their statutory duties in accordance 

with accepted standards.56  Those responsible for the management and running of 

children’s homes, or schools, and those with care and control of children with whom 

they reside (such as foster carers), will nearly always owe a duty of care to take 

reasonable steps to avoid such injuries to their charges as may reasonably be 

foreseen.  It made no difference whether the injuries were caused through neglect or 

deliberate act.  However, it was held in 1992 that local authorities acting as 

education authorities would not owe a common law duty of care towards children 

53 For a succinct discussion of occupiers liability in Scotland, see Gloag and Henderson The Law of 
Scotland (14th edn, 2017) at [27.04] – [27.09].  Prior to 1929 the strictness of the duty of an occupier 
of premises varied according to all the circumstances, including the authority under which the injured 
party was on the premises.  The House of Lords imposed the more rigid English approach on Scots 
law in Dumbreck v Addie & Sons (Colliers) Ltd 1929 SC(HL) 51, which distinguished between 
“visitors, invitees, licensees and trespassers”.  The Occupiers Liability (Scotland) Act 1960 to a large 
extent restored the common law position that the authority with which the pursuer was on the 
premises when injured is no more than one of the factors that will affect the extent to which the care 
taken by the occupier was “reasonable”.  See for example Bermingham v Sher Bros 1980 SC(HL) 67. 
54 1970 AC 1004. 
55 1932 SC(HL) 31. 
56 Dutton v Bognor Regis Urban District Council [1972] 1 QB 373; Anns v Merton Borough Council 
[1977] 2 All ER 492. 
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they placed in special schools since the duty to inspect rested with the Secretary of 

State and not the education authorities.57 

Those operating residential establishments might be found liable in delict for the 

injuries suffered by residents either directly (that is to say through their own fault) or 

vicariously (that is to say for the harmful acts of their employees). 

 

Direct Liability 

Local authorities might be found directly liable for their own faults in failing to ensure 

the safety of children in residential establishments.  This might be due to their 

employing insufficiently qualified staff or staff whose propensities to harm children 

ought to have been known, or their failing to ensure the establishment operated 

along safe lines, or their failing to have in place mechanisms and procedures by 

which residents could be protected, or their need for protection from, for example, 

bullying recognised and acted upon.  An early example is the claim for damages 

against a reformatory school (later approved school and then residential 

establishment) made in Conolly v Stranraer Reformatory,58 where an injury to an 

inmate put to work in a saw mill was caused, the pursuer averred, by the saw not 

being properly fenced.  The major discussion in the case was whether a reformatory 

school was a “public authority” for the purposes of the Public Authorities Protection 

Act, 1893, which at that time created a limitation period of six months within which 

claims had to be made.  Lord Kincairney held that the reformatory was indeed a 

“public authority” (and therefore the instant action was time-barred), but he also 

refused to accept the argument that reformatories were carried on for the purposes 

of bringing up boys entrusted to their care: he preferred to see them as places for the 

detention of youthful offenders, with the result that the character of reformatories and 

of prisons – and therefore the duties owed by the officials of these institutions – was 

closely analogous.  That approach is unlikely to have survived the Care and Training 

Regulations 1933,59 in which the care to be afforded residents in approved schools 

was constructed as far more akin to parental care. 

57 Palmer v London Borough of Harrow [1992] PIQR P296. 
58 1904, 11 SLT 638. 
59 Details contained in Part One of the present Report. 
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More recently claims have tended to found on the alleged negligence of local 

authorities failing to act quickly enough to prevent harm befalling their charges or, 

conversely, acting too readily when the perceived harm was in fact illusory, and the 

major source of dispute has been the extent to which public policy arguments should 

restrict liability for harm caused by child protection decisions which, with hindsight, 

have proved to be detrimental to the child.  In X (Minors) v Bedfordshire County 

Council; M v Newham London Borough Council60 the House of Lords unanimously 

held that, for policy reasons, the court could not recognise liability in negligence for a 

local authority’s failure to intervene to protect children on being informed of serious 

maltreatment at the hands of their parents.  To recognise such a common law duty, 

they held, would cut across the statutory scheme for the protection of children at risk 

and cause local authorities to be more cautious in their decision-making approach.  

However, insofar as this created a blanket immunity for public authorities acting in 

their child-protection capacity, the decision of the European Court of Human Rights 

in Osman v United Kingdom61 required the English courts to reconsider the approach 

in X (Minors).  The case was doubted by a seven-judge panel in Phelps v Hillingdon 

London Borough Council.62 In Barrett v Enfield London Borough Council63 a child 

sued the local authority which had placed him in a variety of foster care placements 

alleged to be unsuitable and to be the cause of various psychological hurts and the 

House of Lords unanimously reversed the original striking out decision, accepting 

that in some circumstances a claim may arise against local authorities for child care 

decisions.64  After a review of these, and other, cases,65 Lord Bingham of Cornhill in 

D v East Berkshire Community Health NHS Trust66 concluded: 

In the light of all this authority, coupled with Z v United Kingdom 34 EHRR 97 

and TP and KM v United Kingdom 34 EHRR 42 it could not now be plausibly 

argued that a common law duty of care may not be owed by a publicly-

60 [1995] 2 AC 633. 
61 (1998) 29 EHRR 245. 
62 [2001] 2 AC 619. 
63 [2001] 2 AC 550. 
64 See also S v Gloucester County Council [2001] Fam 313 where a child was sexually abused by the 
foster carer with whom he had been placed and was able to sue the local authority for its negligence 
both in the original placement and its monitoring. 
65 The cases are discussed from a Scottish perspective by A. Inglis, “Personal Injury Claims for Child 
Protection Failures” 2009 Scots Law Times (News) 173. 
66 [2005] 2 AC 373. 
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employed healthcare professional to a child with whom the professional is 

dealing. 

 

Vicarious Liability 

Arguments based on public policy have little or no purchase when the public body is 

sued on the basis of vicarious liability, because at issue is not the body’s own 

actions, inactions or processes (amenable to change according to whether or not 

civil suit is a possibility), but the actions or inactions of others.  A public body may be 

held  vicariously liable for the civil wrongs, intentional as well as unintentional, of 

those for whom they are responsible.  Employees and agents are certainly covered, 

as are those who carry out the duties the law imposes upon the public body, on that 

body’s behalf. 

Prior to 2001 the traditional approach to vicarious liability was to limit its scope to 

situations in which the employee caused the harm while doing what he or she was 

employed to do.  The result was that, since sexual abuse could never be said to be 

an unauthorised way of doing an authorised act, an employer could not be held to be 

vicariously liable for the sexual abuse of children in their care by their employees.67  

The application of this test would be unproblematic in relation to physical ill-treatment 

or neglect, which might well amount to unauthorised ways of doing the authorised 

act of caring for children.   

In any case, the law of vicarious liability changed profoundly in Lister v Helsey Hall68 

after which the test has been one of close connection between the wrong 

complained of and the duties the employee was employed to perform.  In that case 

the warden of a residential home had subjected a child resident therein to sexual 

abuse and the House of Lords, overturning T v North Yorkshire County Council and 

following instead two decisions of the Supreme Court of Canada,69 held that the 

67 See, for example, T v North Yorkshire County Council [1999] IRLR 98. 
68 [2001] UKHL 22. 
69 Bazley v Curry (1999) 174 DLR(4th) 45; Jacobi v Griffiths (1999) 174 DLR(4th) 71 – described by 
P. Cane in “Vicarious Liability for Sexual Abuse” (2000) 116 Law Quarterly Review 21 at p. 24 as “a 
genuine advance on the unauthorised conduct/unauthorised mode distinction”.  The House of Lords 
cited with approval for what might be considered the new approach their earlier decision in the well-
known Scottish case of Williams v A&W Hemphill Ltd 1966 SC(HL) 31. 
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abuse was so closely connected to the warden’s employment that it would be fair 

and just to hold the employers vicariously liable. 

In Scotland Lady Paton applied Lister v Helsey Hall in M v Hedron,70 and, the SED 

being one of the various defenders in that case, she also explored the extent to 

which oversight bodies could be directly liable for failure to investigate concerns over 

the running of residential establishments.  Her decision was overturned by the Inner 

House, though the judges there held that Lister, applicable in the employer-

employee situation, did not apply to the principal-agent situation (M v Hedron was a 

claim against numerous defenders, including an unincorporated religious association 

and the SED, none of which directly employed the monk who abused the children in 

the case).  The approach of the Inner House was disapproved by the Supreme Court 

in a similar English decision,71 which held that Lister applied more widely than the 

direct employer-employee situation. 

The assessment of damages due to a woman who had been sexually and physically 

abused in a children’s home was discussed by the Court of Appeal in C v Flintshire 

County Council72 where Ward LJ said: 

Physical, emotional and sexual abuse of children in care by those who are 

supposed to provide that care seems to me to fall into a wholly different 

category from psychiatric damage that follows other personal injuries.  The 

injury is of a different character.  The essential element of the damage is the 

extent to which the injury compounds and multiplies the effect of the pre-

existing condition”. 

 

Damages for Breach of Statutory Duty 

Most of the legal provisions examined in the present Report are contained in primary 

or secondary legislation.  This legislation tends to impose duties on public bodies, 

whether central Government, local authorities or voluntary organisations, and 

sometimes on individuals such as foster carers, to act in particular ways or to provide 

70 2005 SLT 1122. 
71 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56. 
72 [2001] PIQR Q9 at para [54]. 
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specified services.  The question arises as to whether a failure to fulfil such duties, 

which causes harm to the child involved, can in itself create civil liability based on 

breach of statutory duty, irrespective of any potential liability in negligence.  

Occasionally, a statute that imposes a duty on a person specifies a civil (or criminal) 

remedy when the duty is not fulfilled, and if so a remedy in damages (if not the 

remedy specified) will usually not arise.73  But in most statutes (and certainly those 

with which this Report is concerned) the matter is left to implication – one way or the 

other. 

To establish a civil remedy in damages for breach of statutory duty it is necessary to 

show the following: 

(i) That the statute was intended to create civil liability.  “It has long ago 

been decided”, said Lord Clyde in what is generally regarded as the 

leading Scottish case on the issue,74 “that the mere fact that a duty has 

been created by a statute will not entitle a person injured by the breach 

of that statutory duty to claim damages from the person upon whom the 

duty is imposed – Atkinson v Newcastle Waterworks Co (1877) 2 Ex. 

D. 441, per Lord Cairns, LC at 448 – and the Courts have frequently 

had to determine whether a particular statutory obligation does or does 

not confer a right upon a person injured by its breach to damages for 

that injury.  The solution in each case must depend upon what the 

intention of Parliament was in enacting the obligation in question, and 

what persons consequently have a right to enforce it or to found upon it 

as a basis for a claim of damages”.  An important and pertinent case is 

R v Deputy Governor of Pankhurst Prison, ex p. Hague,75 which 

concerned the (English) Prison Rules 1964.  A prisoner sought 

damages for having been kept in solitary confinement in breach (he 

averred) of these Rules, but the House of Lords held that the Rules 

were designed for the management of prisons and not for the benefit of 

prisoners.  It is likely that most of the provisions in the Borstal Rules, 

Young Offenders Institution Rules, and the Regulations dealing with 

73 See Morrisons Sports Ltd v Scottish Power plc [2010] UKSC 37; Campbell v Peter Gordon Joiners 
Ltd [2016] UKSC 38. 
74 Pullar v Window Clean Ltd & Scottish Special Housing Association 1956 SC 13 at p. 20. 
75 [1992] 1 AC 58. 
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approved schools and residential establishments, all considered in the 

body of this Report, will be regarded in the same light. 

(ii) That the statutory duty was owed to the individual claimant and not to a 

section of the community as a whole.  In R (On the Application of G) v 

Barnett London Borough Council76 the House of Lords held that s. 17 

of the Children Act 1989 (the English equivalent to s. 22 of the Children 

(Scotland) Act 1995), which imposes on local authorities the duty to 

safeguard and promote the welfare of children in need, did not impose 

a duty that is owed to, or can be enforced by, any individual child (even 

a child in need).  Lord Hope of Craighead said “I think that the correct 

analysis of section 17(1) is that it sets out duties of a general character 

which are intended to be for the benefit of children in need in the local 

social services authority’s area in general.  The other duties and the 

specific duties which then follow must be performed in each individual 

case by reference to the general duties which section 17(1) sets out.  

What the subsection does is to set out the duties owed to a section of 

the public in general by which the authority must be guided in the 

performance of those other duties.”77  After an analysis of the 

equivalent Scottish legislation, Lady Smith reached the same 

conclusion in Crossan v South Lanarkshire Council78 where she said: 

“In providing, in section 22(1) [of the Children (Scotland) Act 1995], that 

a local authority has a duty to ‘safeguard and promote the welfare of 

children in their area who are in need’ by ‘providing a range and level 

of services appropriate to the children’s needs’, Parliament has chosen 

to use the language of generality.  The subsection is not concerned 

with the needs of individual children.  It refers only to a class, ‘children 

in need’, and not to the needs of the individuals within that class… Not 

everything that every child needs requires to be provided for by the 

local authority”.79  That case was one of judicial review rather than an 

action for damages for breach of statutory duty, but the principle holds 

76 [2004] 2 AC 208. 
77 [2004] 2 AC 208 at [91]. 
78 2006 SLT 441. 
79 2006 SLT 441 at [20]. 
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good that an action for damages will not lie if a local authority fails to 

fulfil its duties of the type contained in s. 22 of the 1995 Act. 

(iii) That the harm suffered was in the contemplation of the Act in question.    

In Grant v NCB80  Viscount Simonds said: “where damages are 

claimed for breach of a statutory duty without any allegation of 

negligence, the pursuer must establish … that the injury was one 

against which the legislation was designed to protect”.  The classic 

illustration of this point is Gorris v Scott81 where regulations on the 

transport of livestock, which were designed to prevent the spread of 

disease, did not give a cause of action when the loss was caused by 

the livestock being swept into the sea from the vessel in which they 

were being transported.  It would follow that any child injured while in 

state care would have a claim for breach of statutory duty only if the 

type of injury they suffered was the type the rule or regulation was itself 

designed to avoid.  This is likely to be easier to establish when the 

harm is caused by defective premises and the like than when the harm 

is constituted by neglect or ill-treatment of children in the care of the 

state.  However, it might be argued that the rules on persons 

unsuitable to work with children82 are designed to avoid the very harm 

the risk of which constitutes the ground of their unsuitability. 

 

Compensation Under the European Convention on Human Rights 

Article 13 ECHR provides that: 

“Everyone whose rights and freedoms as set forth in this Convention are 

violated shall have an effective remedy before a national authority 

notwithstanding that the violation has been committed by persons acting in an 

official capacity.”  

80 1956 SC(HL) 48 at p. 52. 
81 (1874) 9 LR Exch. 125. 
82 First contained in the Protection of Children (Scotland) Act 2003 and now in the Protection of 
Vulnerable Groups (Scotland) Act 2007: see Part 4 of the present Report. 
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This sometimes requires that, in cases in which no other remedy is available, 

damages should be payable in compensation for any harm that a breach of the rights 

contained in the European Convention on Human Rights has caused.  The European 

Court itself may make an award of damages,83 though this is uncommon and in most 

cases “just satisfaction” is achieved by the finding that the Convention has been 

breached.  Since 2nd October 2000, the Human Rights Act 1998 has provided that 

damages or compensation for any breach thereof may be paid by any court in civil 

proceedings with the power to do so.84  This is a statutory, and discretionary, remedy 

that may be sought in addition to any other remedy based on breach of a common 

law duty of care, but (similar to the approach of the European Court) the English 

courts have regarded any monetary remedy for a breach of the 1998 Act as being 

secondary to the main aim of preventing the continuation of a breach of the 

Convention.85  The breach must be shown to be grave, and a causative link between 

the breach and harm requires to be shown.  In Venema v  Netherlands86 a mother 

was suspected of deliberately harming her own child and the child was removed 

from her care without any opportunity having been given for the mother to address 

the concerns.  Damages were awarded on the finding that had such an opportunity 

been given, the suspicions would have been laid to rest and the child not removed.  

But in Re P87 it was found that the child’s care plan would not have been altered had 

full participation been assured: the result was that any breach of Article 8 did not 

cause the harm complained of and a declaration that a breach had occurred was 

sufficient satisfaction of the claim, without any monetary compensation.  Successful 

claims for damages have included P, C, S v the UK88 where the European Court 

awarded the parents €12,000 each for breaches of their rights under Articles 6 and 8 

in a case that involved removal of a baby at birth;89 Northamptonshire County 

Council v AS90 where a local authority had been guilty of “outstanding and 

inexcusable failures” in their treatment of a 15-day-old baby who was put into foster 

83 Article 41 provides: “If the Court finds that there has been a violation of the Convention or the 
protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial 
reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.” 
84 Human Rights Act 1998, s. 8. 
85 See Anufrijeva v Southwark London Borough Council [2003] EWCA Civ. 1406. 
86 [2003] 1 FLR 552. 
87 [2007] EWCA Civ. 2. 
88 [2002] 2 FLR 631. 
89 This case also contained a useful discussion of how damages should be assessed. 
90 [2015] EWHC 199. 
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care and not placed with his extended family for 23 months; and CZ (Human Rights 

Claim: Costs)91 where £3,750 was awarded to both parents and the child who had 

been removed without notice shortly after birth.92 

91 [2017] EWFC 11. 
92 See also R v Highland Council 2007 SLT 513 where substantially larger amounts were claimed by 
a looked after child for alleged failings of the local authority, including failing to assess properly the 
pursuer’s special educational needs, to ensure she was able to maintain contact with her mother, and 
to facilitate her continuing to follow her Roman Catholic faith by placing her with protestant foster 
carers. 

                                                


