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PREFACE

This report has been prepared by the Scottish Government, in its capacity as
a core participant, to meet the requirements of a notice made under section
21 of the Inquiries Act 2005, which was served by the Scottish Child Abuse
Inquiry on the Scottish Government on 18 July 2017. A copy of the relevant
requirements for this report, as set out in that notice, are contained in the
Annex to this report. An updated and expanded version of this report was

submitted by the Scottish Government to the Inquiry on 21 February 2020.
Briefly, this report is required to cover the following matters—

1) the response of the Scottish Government to the written and oral
evidence of Helen Holland, David Whelan and Christopher Daly
presented to the Inquiry during the first part of Phase 1 of the public

hearings;

2) the reasons why the requests for a public inquiry made at various times
between 2002 and 2014 were refused and why, on 15 April 2008, the
Public Petitions Committee closed the petition submitted in August
2002;

3) the reasons why the then First Minister offered a public apology on 1
December 2004 but did not also announce the establishment of a public

inquiry;

4) the reasons why the specific terms of the public apology were

determined upon;

5) the reasons for the various decisions made and steps taken in respect
of the abuse of children in care (including in respect of requests made
on behalf of survivors of abuse) by the Scottish Executive/Government
between August 2002 and the announcement of the Inquiry in
December 2014; and
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Vi.

6) the reasons for announcing the establishment of this Inquiry 12 years
after the petition submitted by Christopher Daly, including an
explanation as to why the government (whether based in London or in
Edinburgh) considered an inquiry appropriate in 2014 but not at any
earlier stage, and whether the possibility of establishing an inquiry was

discussed with any First Minister other than Lord McConnell.

Point 1 is addressed, in the first instance, by chapter 1 of this report (response
of the Scottish Government to the Evidence of Helen Holland, David Whelan
and Christopher Daly). That chapter offers a response to these survivors and

to the Inquiry.

The remaining chapters of this report address points 2 to 6 of the section 21
notice and by doing so provide a more detailed response to particular issues
that Helen Holland, David Whelan and Christopher Daly raised in their
evidence regarding Scottish Government (including Scottish Executive) policy
and how survivors were (or were not) involved in the development and
implementation of that policy. These chapters rely on Scottish Government
and public records to provide a factual explanation of the steps taken and the

reasons why decisions were made.

Points 2, 3 and 6 principally concern why a public inquiry was not established
before 2014 and as well as relating to each other, also overlap to a lesser or
greater extent with points 1, 4 and 5 which concern issues that provide the
context to, or directly correlate with, why a public inquiry was not established

sooner.
The following chapters of this report address points 2, 3 and 6:

e chapter 2 on the reasons for not establishing a public inquiry, 2004 to
2014 (addressing point 2 and in so far as First Ministers other than

Lord McConnell were engaged, also point 6);

e chapter 3 on why a public inquiry was established in 2014 (addressing
point 6);
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Xii.

Xili.

chapter 7 on the setting up of Tom Shaw’s Historical Abuse

Systematic Review;

chapter 8 on the commissioning of the Keeper of the Records to

review public records legislation;

chapter 9 on the national review of current residential child care,

undertaken by the National Residential Child Care Initiative;

chapter 10 on the launch of the National Strategy for Survivors of
Childhood Abuse in 2005 and subsequent developments;

chapter 11 on the establishment and funding of In Care Survivors

Service Scotland; and

chapter 13 on the consultation on the proposed Acknowledgement
and Accountability Forum, and its evolution into the Time to be Heard

Pilot Forum.

In addition to those steps, the updated version of this report also includes three

further specific chapters covering:

e chapter 12 on the Scottish Human Rights Commission’s Framework

and InterAction Process;

e chapter 14 on the National Confidential Forum; and
e chapter 15 on prescription and limitation.

These are important matters in their own right, but they also relate to other

matters covered by this report, and it was considered helpful to include them.

It should be noted that various matters were worked on by different officials,
across different teams within government, from 2002 to 2014. This reflected
the fact that different Ministers had responsibility for different aspects of
government’s response to survivors. Broadly speaking, in the early period of
this report, officials from the Children and Young People Group of the Scottish
Executive led the government’s response to survivors. The Minister for

Education and Young People was, overall and notwithstanding the First

5
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Minister, the lead Minister. There were some matters, related to the
development of the National Strategy for Survivors of Childhood Abuse, which
were undertaken by officials in health teams, but it was not until later, by 2007
and with the establishment of In Care Survivors Service Scotland, that officials
working on health and social care matters assumed a leading responsibility.
The Minister for Public Health primarily led on the health and social care
aspects of government's response to survivors, including Ilater, the
establishment of the National Confidential Forum. The Minister for Children
and Early Years (or Young People) and officials working on children and
education continued to be involved over the whole period in the matters
covered by this report, to a lesser or greater extent, depending on the matter
in question. Those officials, and the Cabinet Secretary for Education and
Lifelong Learning returned to a central role in 2013, during the period that led
to a public inquiry being announced at the end of 2014. Throughout the period
from 2002 to 2014 the Minister for Justice (later Cabinet Secretary for Justice)
and the Deputy Minister for Justice (later Minister for Community Safety (and
Legal Affairs)) led on justice matters and were supported by their officials,

including on issues related to prescription and limitation.

The Scottish Government has submitted to the Inquiry all of the documentation
referred to in this report (including the updated version of this report). The
Scottish Government has also transferred to the Inquiry a substantial volume
of related material.

Other than chapter 1 of this report, which provides the Scottish Government’s
response to the evidence given at the Inquiry by Helen Holland, David Whelan
and Christopher Daly in July 2017, this report relies entirely on records (the
Scottish Government’s records and public records) in order to address points
2 to 6 of the section 21 notice. The records-based explanations in this report
detail steps and decisions in a chronological sequence within each chapter.
Whilst records are narrated chronologically, it should be noted that Ministers
and officials across government were frequently working in parallel on the
issues concerned, as well as working on other government business.
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It has been a challenge to identify, gather, review, analyse and then narrate
the information contained in the records. The search for relevant material
since the section 21 was served has been extensive. Millions of government
documents were filtered to more than ten thousand documents, which were

then manually reviewed to identify documents for this report.

There are, however, inherent limitations in this process. Not every detailed
decision or step made by government was necessarily documented and
documented matters may not have been recorded in the same way or to the
same degree, or were retained. The challenges involved in searching
government records were commented on in the Historical Abuse Systematic
Review led by Tom Shaw (published 2007) at chapter 5 of Appendix 3.

The search for, and analysis of, records has been carried out by government
officials who were not involved in events prior to 2014. They exercised their
best, impartial, judgement in selecting material relevant to this report. Steps
were taken to ensure consistency, in so far as possible. Nevertheless,
different people (inside and outside of government) could potentially have
made different judgements about which documents to cite and passages to
quote, in this report. There is also a risk that during the analysis material could
have been inadvertently misunderstood by officials who are less familiar with
events than those who were involved at the time. In so far as possible, officials
have refrained from attempting to characterise or summarise the evidence in

their own way, to minimise the risk of such errors occurring.

The Scottish Government has not interviewed those who were involved in
events at the time, including current and former Ministers and officials, as it
was not considered appropriate to do so given that the Inquiry is investigating

the matters covered by this report.

Should errors or omissions be identified, or more information be sought on
particular aspects of the matters covered by this report, the Scottish

Government would be happy to follow this up and assist the Inquiry further.
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XXI. The Scottish Government has endeavoured to provide a report which is as
open, full and as helpful as possible to Helen Holland, David Whelan,
Christopher Daly, the Inquiry and others who may read it.
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CHAPTER 1

RESPONSE OF THE SCOTTISH GOVERNMENT TO THE EVIDENCE OF HELEN

11

1.2

1.3.

1.4.

1.5:

HOLLAND, DAVID WHELAN AND CHRISTOPHER DALY

In July 2017, Helen Holland, David Whelan and Christopher Daly gave oral
evidence to the Scottish Child Abuse Inquiry. The Scottish Government takes
this evidence very seriously. We have listened carefully to the evidence they
have given to the Inquiry on their own behalf and on behalf of, and in relation

to, survivor groups.

The Scottish Government acknowledged in its submissions to the Inquiry, and
continues to acknowledge, the eloquence and care with which those
witnesses spoke to the Inquiry and described their own experiences and those
of other survivors.

In their written and oral evidence to the Inquiry, they made a number of

criticisms of the Scottish Government.

They were critical of the character, tone and manner of how Ministers and
officials had at times treated them in the past and described a relationship that

had lacked trust.

More specifically, they were critical of the outcome of certain measures
introduced by the Scottish Government over time and the method by which
those measures were promulgated, including how the Scottish Government

consulted (or failed to consult) with them and other survivors.

The relationship between survivors and the Scottish Government

1.6.

The evidence of these survivors included the following statements about their
relationship with the Scottish Government:

Helen Holland

“Survivors are sick to the back teeth of the Government treating them as if they

all got mental health problems” (transcript — p38)
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“You will always get a lack of trust with survivors in relation to anything that is

to do with the government...” (transcript — p41)

“There is a question if civil servants are providing all of the accurate information
to Ministers. There is also a question why certain survivor groups meet

independently and if this is strategic.” (transcript — p46)

“We get a phone call before an announcement is going to be made. | just find

that really disrespectful to engage in that way...” (transcript — p46)

“If you are representing the government or the Scottish Executive, surely you
are there to listen to the concerns of the people you are engaging with... it was
almost as if the decision has been made and these meetings were taking place
so that the government could stand up and say “‘we have engaged with
survivors”. | think that has been used on more than one occasion.” (statement
- TRN.001.001.5579)

“What | mean by that is the way that survivors have been dealt with over the
years -- it hurts to say this -- but one of the meetings | was at -- and it was a
government meeting -- at the time there were more service providers and
stakeholders than they were survivors and | asked the question, "Why is it that
there aren't so many survivors here?". The response | got back was, "Well, we
can't have the room full of nutters". That to me spoke volumes because that
said to me that we were always going to be seen by government as people with
mental health issues, people who were aggressive, people who couldn't
engage, when the reality is from any number of survivors | have spoken to,
whether they can engage at a simple level or whether they can engage at a
more professional level, every single one of them is able to engage because
they are able to speak about their own experience and that is the most
important thing.” (transcript — p126)

David Whelan

“We were the bad guys at one point. We were left out of the processes. We
were not invited into the processes. We kept knocking at the door to be
included in the processes... What | will say is | think some of the civil servants
have been selective over the years and | actually think they haven't helped the
processes move forward faster or in a more progressive way than they should

have done” (transcript — p46)

10
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1.8.

“There has been a mistrust built up... when people go into processes and we
are told certain things and we buy info those things... and something happens

and there is an impact on trust, it just makes people untrusting of the process
(transcript — p86/87)

Christopher Daly

“Q. The comment that you have recorded in the statement is that: "There's
Chris Daly, what a waste of space." A. Yes, that's what was said. Q. That was
the confusion. Did you respond to that at the time or did you just let it slide? A.
| ignored that. Yes.” (transcript — p40)

The Scottish Government fully accepts that its engagement with these

survivors and, through them, with the groups they represent:

¢ was not always as it should have been,

e on too many occasions fell far short of what they were entitled to
expect, and

e led to hurt and mistrust.

That should not have happened and the Scottish Ministers are extremely sorry
that it did.

Issues raised by survivors about Scottish Government policy and consultation

1.9.

The written and oral evidence of these survivors also included criticism of
measures that have been undertaken by the Scottish Government in response
to survivors’ needs, which included concerns about how survivors were (or
were not) involved in the development and implementation of those measures.
Their evidence referenced a number of measures from the 2002 to 2014
period, many of which are discussed in some detail in later chapters of this
report. The Scottish Government takes criticisms about those measures
equally as seriously as those concerning the shortcomings in the way in which
it has engaged with survivors. The Scottish Government understands that
many, indeed likely most, survivors view the measures taken by the Scottish

Government in the period in question as having failed to properly understand

11
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survivors’ needs or to genuinely involve survivors in the work to develop and
implement those measures, and as a result failed to offer a suitable response.
The Scottish Government regrets that it did not do more at the time to listen
to survivors and respond more appropriately to their concerns.

Reflecting on this and the evidence in this report, it appears that throughout
the period from 2002 to 2014 there had been a growing awareness in wider
society and by government of the prevalence of child abuse and the nature of
that abuse, which includes neglect and emotional as well as physical and
sexual abuse, and of the issues which matter to those who suffered abuse in

care.

Important pieces of work, such as the Tom Shaw review, the development of
the national strategy to support survivors and the SHRC led InterAction work
(which involved and continues to involve close liaison with survivors and their
representatives), have contributed to an increased understanding by Ministers
and officials of the issues raised by survivors. Whilst there were in earlier
years doubts by some, including in government, about whether a public inquiry
was the most effective way to respond to survivors’ concerns, the steps taken
over the years to engage with, and respond to, survivors have helped many
understand the issues better. The Scottish Government believes its decision
in 2014 to announce an independent public Inquiry under the Inquiries Act
2005 was an important step in achieving acknowledgement and accountability,
establishing the facts and identifying systemic failures, and to allow all
concerned to learn from the mistakes of the past.

The remainder of this report explains, by reference to government records and
public statements, many of the measures undertaken by the Scottish
Government in response to survivors from 2002 to 2014, including how the
Scottish Government consulted with survivors on the implementation and
development of those measures. That includes addressing in more detail the
criticisms raised by Helen Holland, David Whelan and Christopher Daly in their
evidence to the Inquiry about those measures and consultation. This report is
intended to provide them and the Inquiry with an open, evidence-based,
response.

12
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2.

2.2.

2.3.

2.4.

CHAPTER 2

REASONS FOR NOT ESTABLISHING A PUBLIC INQUIRY, 2002 - 2014

This chapter responds to point 2 of the section 21 notice; and also responds
to point 6 of the section 21 notice to the extent reference is made to
engagement with First Ministers other than Lord McConnell on the issues

covered by this chapter.

This chapter addresses the issues raised by Helen Holland, David Whelan
and Christopher Daly in their evidence to the Inquiry which relate to the

campaign to establish an inquiry from 2002.

The issue of whether to establish an inquiry touches on a number of other
related matters covered by this report, such as the Scottish Executive opening
up its records to survivors and the appointment of a “rapporteur” (as the
position was initially known) which later became the Tom Shaw review. These
related matters are expanded on in this chapter where it was judged helpful to

do so.

This chapter begins with background from 2002, before Petition PE535 was
lodged by Christopher Daly, calling for an inquiry. The records show that in
the period from 2002 to 2005, the issue of whether to establish an inquiry was
prominent — particularly during the events leading up to the First Minister’s
apology on 1 December 2004. As explained later in this chapter, whilst calls
for an inquiry continued throughout the period of this report, the issue returned
to particular prominence within the Scottish Government in 2013 and 2014.

Events in 2002 preceding the lodging of Petition PE535

2.5.

A number of events related to the historical abuse of children in care took place
in 2002, prior to the lodging of the Petition PE535 by Christopher Daly in
August 2002 that called for an apology and an inquiry. These events are noted

in the following paragraphs for background.

15
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2.6.

2.1

2.8.

On 30 January 2002 the report of an independent Inquiry into the abuse of
children in Fife Council’s care between 1959 to 1989 was published'®. A
briefing™ from an official to the Minister for Education and Young People on
28 January about the upcoming publication of this report noted that “While this
was a matter for Fife Council...the findings of the report have wider
implications”. The official noted that the “report recommends that central
government should provide funding throughout Scotland for services for

survivors of sexual abuse”.

A legal official emailed a policy official on 18 February 2002 regarding “List D
Schools cases”. The email stated “we do think it would be useful to ask
Personnel for records of those working in SED [Scottish Education
Department], SWSG [Social Work Services Group] and related Departments,
with a view to contacting anyone involved with the List D schools between
1956 and 1981”. Further, the legal official noted that she had asked Counsel
for “his views on liability, and on the statutory controls which might have been
available to Scottish Office departments in relation to disciplinary issues.
Finally, | have highlighted the Department's concerns that Ministers are not to

be drawn into defending an abusive regime” 5.

On 18 June 2002 an official noted a statement in the media by a spokeswoman

for the First Minister which read:

“Children are a priority for the Scottish Executive. In 21st century
Scotland, no child should fall through the net of care services and it's
vital these services are high quality and integrated. Cathy Jamieson,
Minister for Education and Young People, is building on the work initiated

by First Minister Jack McConnell, when he was education minister, to

13 A18234120 - KNX 1/56 Part 2. Briefing to Minister for Education and Young People, “Sexual Abuse:
Publication of the Report of an independent Inquiry into the abuse of Children in Fife Council’'s Care
Between 1959 -1989”. p. 6 - 18. 28 January 2002.

14 A18234120 - KNX 1/56 Part 2. Briefing to Minister for Education and Young People, “Sexual Abuse:
Publication of the Report of an independent Inquiry into the abuse of Children in Fife Council’'s Care
Between 1959 -1989”. p. 6 - 18. 28 January 2002.

15 A18234120 - KNX 1/56 Part 2. Email correspondence between officials. p. 5. 18 February 2002.
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2.9.

integrate children's services and ensure all youngsters get the best

possible start in life.

Nothing can ever turn back the clock for adult survivors of sexual abuse
- but Scottish Ministers are determined to protect future generations from
such misery and support those who have suffered such traumas. The
Executive is already taking action to try and address the psychological
and other devastating long-term effects of childhood sexual abuse and
prevent future abuse. These include setting up a victims strategy,
improving access to criminal record checks and reviewing child
protection procedures. The Executive has also provided funding to
improve awareness of such abuse and evaluate the operation of a

national telephone helpline.

We believe that the long-term effects of abuse need considered and
sensitive handling. Health boards and NHS trusts must work with their
partners to develop flexible and responsive services to treat and

rehabilitate survivors of abuse.

The First Minister has asked officials to look at the work being done in
Ireland and Health Minister Malcolm Chisholm is continuing to look at
ways in which health and other services provide support for those

suffering the multiple traumas of previous abuse”®.

On 8 August 2002, the Secretary of State for Wales wrote to the First Minister
of Scotland informing him that legal action was being taken against both the
Welsh Assembly and the Secretary of State for Wales by victims of child abuse
in North Wales, saying that “(t)he main plank of the complaint is that Her
Majesty's Inspectors of Schools at the time breached their duty of care in

investigating whether abuse was taking place”"’.

16 A18234147 - KNX 1/56 Part 3. Email. FW: First Minister Response. p. 516. 18 June 2002.
17 A18234147 - KNX 1/56 Part 3. Letter from Secretary of State for Wales to First Minister of Scotland.
CHILD ABUSE IN NORTH WALES: CLWYD HALL CASE. p. 424 - 426. 8 August 2002.
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2.13.

2.14.

2.15.

Between 18 October and 5 November 2002 officials corresponded regarding
PE535%%. The email chain started with the letter from the Clerk of the Public
Petitions Committee on 9 October 2002 writing to an official within the Scottish
Executive’s Health Department. Officials corresponded about which team was
best placed to lead on responding to the petition. During the course of this
correspondence an official noted: “l| suspect the petition has been prompted
by steps taken by the Irish Government in relation to widespread historical
abuse in religious institutions... | am only aware of one ongoing police inquiry
into historical abuse in a religious institution in Scotland... Consequently |
would advise that we do not accede to the petition because:

e nature and scale of the problem appears to be different in Scotland
o other steps being taken in Scotland”.

There was further correspondence between officials on 1 November 2002
regarding Petition PE53524. An official provided an information note on child
protection, and stated: “As you can see, there are a range of initiatives across
the Executive which are aimed, either directly or indirectly, at strengthening
child protection”®. Further correspondence noted that the “draft
memorandum and draft covering submission recommending that the
Executive does not hold a public inquiry into past institutional child abuse” was
to be sent to the Minister shortly, and requested any further comments from
officials to be sent to an official by Tuesday, 12 November?®. Some further
comments and changes were received.

On 13 November 2002 an official sent a briefing to the Minister for Education
and Young People, Ms Jamieson, seeking her agreement to a draft

Memorandum to the Public Petitions Committee on petition PE535%7. That

23 A18234147 — KNX 1/56 Part 3. Email correspondence between officials. FW: PE535. p. 9. 18
October 2002.

24 A18234147 — KNX 1/56 Part 3. Email correspondence between officials. FW: Petition PE535
contribution. p. 336 - 339. 1 November 2002.

25 A type of document used by the Scottish Executive at this time for briefings

26 A18234147 — KNX 1/56 Part 3. Email correspondence between officials. RE: PE535 — Call for
Inquiry into Past Institutional Abuse of Children. p. 315. 8 November 2002.

27 A18234147 — KNX 1/56 Part 3. Briefing for Minister for Education and Young People. p. 37 - 41. 13
November 2002.
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2.16.

217,

2.18.

2.19.

draft of the Memorandum stated that “[tlhe Executive has no plans to hold a
public inquiry [which would then have taken place under the Tribunals of
Inquiry (Evidence) Act 1921] into allegations of institutional child abuse at

present”.

The briefing advised the Minister of the terms of the petition and of the letter
from the Committee, and that the draft Memorandum was to be returned to
the Committee by 15th November. It provided the Minister with background
on a number of related issues, including the Commission to Inquire into Child
Abuse in the Republic of Ireland, complaints of child abuse in residential
institutions in Scotland (some of which had resulted in convictions), requests
to the Executive to amend the law on prescription and limitation and to provide

a compensation fund for victims, and the extent of the Scottish Ministers

current involvement in court actions.

Two main reasons were given in the briefing for not instituting an inquiry of the
sort requested at the time, namely that: (i) there was not currently evidence of
systemic widespread abuse throughout residential establishments in Scotland
such as appears to have existed elsewhere; and (ii) the need for improved
child protection was already being addressed by the Executive.

With regards to an apology, the briefing stated: “Regarding a potential apology,
the briefing stated: “The clerk’s letter asks for the Executive’s view on an
apology. The decision on whether the Parliament should apologise is
obviously one for it to make itself. Nonetheless we do not think that it would
be appropriate for the Parliament or the Executive to issue an apology at
present when the extent of the State’s responsibility for institutional abuse is

unclear’8.

The briefing also stated: “The style of inquiry that Mr Daly is seeking would
appear to some extent to be based on the example of the Commission to

Inquire into Child Abuse in the Republic of Ireland”. It went on to note that:

28 A17816112 - 2ADQ 004/001 Part 1. Briefing from an official to Ministers. PE535 — MR
CHRISTOPHER DALY. p. 129. 8 November 2002.

21
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2.21.

2.22.

2.23.

2.24.

The briefing concluded by stating that “[t}he number of cases of institutional
abuse that are coming to light are obviously a matter of concern. At present
the extent of abuse in the past is not clear but our impression is that
widespread, systemic abuse of child [sic] in institutions was less prevalent in
Scotland than appears to have been the case elsewhere. For that reason we

think that there is insufficient evidence to warrant a full public inquiry”32.

The Minister’s private secretary responded on 13 November 2002 in the
following terms: “Ms Jamieson has seen your minute of today on the above.
She has commented that she is not happy with the tone of the response. Nor
iIs she convinced that we can resist doing something on this. There are
separate issues relating to the abuse and adult survivors and their need to
have action taken, and ‘justice’ issues relating to legalities etc. It will be hard
to justify that Scotland is/was somehow different — practice was not
necessarily better here. The Minister would like to look in more detail at the

action taken in Ireland and elsewhere”3334,

On 14 November 2002 the same official asked colleagues for comments on a
revised version of the draft Memorandum as the Minister “was not content”
with the advice in his original briefing°.

In further correspondence between the original official who authored the
briefing and a legal official regarding an apology, the solicitor stated: “I
consider that your wording could be construed as an acceptance of liability by
those currently pursuing civil actions relating to abuse in List D schools and in
which Scottish Ministers are already involved as defenders. It also appears to
go beyond what the Minister requested. She simply states that we should

make it very clear that abuse is wrong”6.

32 A18234147 — KNX 1/56 Part 3. Briefing for Minister for Education and Young People. PE535 — MR
CHRISTOPHER DALY. p. 37 - 41. 13 November 2002.

33 A18234147 — KNX 1/56 Part 3. Email on behalf of Minister for Education and Young People. RE:
PES535 — allegations of abuse at institutions. p. 239. 13 November 2002.

34 Note, the Minister's detailed comments were attached to a subsequent email, however this has not
been found in available records.

35 A17816112 — 2AQD 004-001 Part 1. Email between officials. RE: PE535 — allegations of abuse at
institutions. p. 111. 14 November 2002.

36 A18234147 — KNX 1/56 Part 3. Email between officials. RE: Petition on abuse. p. 247. 14
November 2002.
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2.25.

2.26.

2:2F,

Further briefing was then provided to the Minister on 14 November 2002%7. It
advised that the Memorandum had been revised to keep open the possibility
of an inquiry and to offer expressions of regret at past child abuse. It noted
that the Minister was not content with the advice of 13th November, and that
in particular she was “not convinced that we could resist doing something
about this; did not support the argument that there is not, at this point, [sic]
sufficient evidence to justify an inquiry; and indicated that we should make a
very clear statement that abuse was and is wrong”. The briefing set out a
number of disadvantages to holding an inquiry, and offered two options,
namely: (i) to turn down the request at that point in time as recommended in
the original advice; or (ii) to indicate that the Executive would consider the
matter further. The briefing contained an Annex entitled “Situation in the

Republic of Ireland”.

The revised Memorandum was also included with the briefing of 14 November.
The relevant wording regarding the possibility of an inquiry in the
Memorandum now read: “The Scottish Executive has no plans to hold an
inquiry into allegations of institutional abuse at present. The Scottish Executive
is aware of recent court cases and of a number of representations from victims
of child abuse which have been made to the Executive. The Scottish Executive
has given careful consideration to the request but are not convinced that
sufficient evidence of past widespread systematic child abuse in residential

institutions exists at present to warrant an inquiry”.

The Minister's private secretary confirmed on 18 November 2002 that the
Minister had indicated that she is “content with the revised response which
indicates that the Executive will consider the matter further. The Minister
commented that this will continue to be an issue and we should look at what
is happening in Ireland and consider what action we need to take in

Scotland”38.

37 A18234147 — KNX 1/56 Part 3. Briefing for Minister for Education and Young People. 14 November
2002. p. 252-258. 14 November 2002.

38 A17816112 — 2AQD 004-001 Part 1. Email on behalf of Minister for Education and Young People.
RE: PE535 — allegations of abuse at institutions. p. 111 - 112. 18 November 2002.
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2.28.

2.29.

2.30.

On 6 January 2003 the Minister for Education and Young People (Ms
Jamieson) met officials to discuss institutional abuse. Notes from this meeting
stated that Ministers are “concerned that allegations of institutional abuse in
Scotland would continue to trickle out. The Executive should acknowledge the
existence of the problem and explore whether we could take a positive role in
bringing closure to those affected. The Executive would not want to affect any
existing criminal or civil proceedings but allow the subject to be talked about
publicly, and perhaps have a forum for victims to recount their experiences”.
Possible models from other countries were discussed, including a truth and
reconciliation commission and a confidential forum. Next steps were identified
including identifying relevant organisations to engage further and getting more
information on the Irish compensation arrangements°.

On 31 January 2003, the Chief Executive of Quarriers wrote to the Minister for
Education and Young People, and stated that: “As | am sure you appreciate,
calls for a major enquiry are quite unrealistic, because our records do not
include any information about what former boys and girls may, or may not have

been told about their natural families™°.

On 12 February 2003 an official wrote to his then Director regarding PE535,

and attached an updated submission and memorandum. He stated:

“I learnt today that the Committee has apparently set a deadline of Friday

for this petition (you will recall it had sat with the FM’s office for a while).

The Minister did ask for a redraft at the end of January and we had a
note on 30 January that the FM had agreed to advice from Jeane
Freeman and the Minister on how to proceed. | am trying to find out from

Jeane and [Private Office] what that advice was,

In the meantime | have prepared the attached submission and draft to

reflect developments since our meeting at the start of January. | would

39 A18234160 — KNX 1/56 Part 4. Minute. Meeting with Cathy Jamieson to Discussion Institutional
Abuse. p. 252. 6 January 2003.

40 A18234160 — KNX 1/56 Part 4. Letter from Chief Executive of Quarriers to Minister for Education
and Young people. HISTORIC ABUSE AT QUARRIERS. p. 154 - 155. 31 January 2003.
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be grateful for any comments asap. [Officials] might also want to give

me any updates on the child protection bit at the end” 4'.

2.31. The Director replied later that day. The email stated that it was “tricky territory.
If we can get the petition response right, then | think the submission should be
relatively easy to amend”. The email also said: “| agree with the three strands
of the response: 1. Unconditional statement about abuse; 2. Response to the
specific request; 3. Indication of what else has been done”. The Director also

provided various comments, including:

“I am concerned that we appear to offer an inquiry - when our conclusion
might be that what will be best - on balance - for victims and future
residents is some other set of mechanisms. Victims are all individuals -
with very personal and different needs. What will help one resolve long
standing issues might lead to negative consequences for another. It will
be important to reflect - somewhere in the response - that we need to
take advice (including from victims' representatives) about what will best
meet their needs. That is a genuine problem, and we need to devote
time and energy to it before we offer advice. | think we should make it
clear in the response (without using the following phrase!) that we have
not yet decided because this is difficult, sensitive and delicate - not

because we are avoiding the issue” 42.

2.32. On 13 February 2003, the official sent a submission and memorandum to
PS/Minister for Education and Young People on PE535%. The PS responded
the same day, and stated “Ms Jamieson has seen your minute of today on the
above. She is content with the memorandum (I have attached the revised
version you sent up for copy recipients) which she feels reflects the discussion

she had with Jeane [Freeman]. Grateful if Jeane could indicate whether she

41 A20728712 — Email between officials. PE535. 12 February 2002.

42 A20728816 — Email between officials. RE: PE535. 12 February 2003.

43 A20728750 — Email from an official to PS/Minister for Education and Young People. PE535 —
allegations of abuse at institutions. 13 February 2003.
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2.36.

2.37.

petition had been passed to the Education Department in February 2003,
which had replied to the Committee at that time. The Clerk of the Committee
replied to the Education Department, noting that the February response had
already been considered at the meeting on 25 March 2003, and while the
reminder letters had wrongly been addressed to the Health Department, the
Committee would be grateful to know when the Executive would be in a
position to respond®’. It appears the issue was next returned to on 12 May

2004, when the Committee discussed the petition (see below).

On 24 July 2003 an official wrote to the Deputy Minister for Education and
Young People, and referenced a Sunday Mail article which encouraged former
residents at List D schools to write to the Scottish Executive demanding to see
all documentation relating to them®2. The official noted that: “discussion is still
taking place on what response the Executive should make to calls for an
inquiry into historic cases of institutional child abuse”. The official noted that
there could be up to 300 civil cases from former List D pupils seeking to claim
damages and a meeting between officials, lawyers and press office had been
held, and a series of next steps identified. The Minister was invited to note
the potential scale of the work involved in releasing information and the issues

involved (on which further legal advice was to come).

On 8 August 2003, an official produced a paper for colleagues. It noted that
the recipient officials had “asked for a scoping exercise to be done on the files
relating to List D Schools and other establishments where there are
allegations of historical institutional child abuse”. The paper provided the
results of a preliminary exercise to find files and records related to this topic.
The authoring official noted she had found files relating to “schools/homes
which have been mentioned in relation to alleged abuse cases”. The author

suggested a way forward for reviewing the relevant files®.

51 A20723504 — Email from official. FW: petition PE 535. 4 August 2004.

52 A18234160 — KNX 1/56 Part 4. Submission from official to Minister for Education and Young
People. SUNDAY MAIL STORY - ALLEGATIONS OF ABUSE IN FORMER LIST D

SCHOOLS. p. 12 - 19. 24 July 2003

53 A18234147 — KNX 1/56 Part 3. Briefing from official. List D Schools — Scoping Exercise. P. 43 - 45.
8 August 2003.

28

SGV-000000056

29



2.38. Officials met on 10 September 2003 on “how to deal with allegations of sexual
abuse in children’s homes”, where it was decided that an official would prepare
a draft paper for Ministers to consider on 25 September, and this would be
cleared across Departments®. A note of the meeting confirmed the “key

issues” as:

“Whether or not to hold an inquiry

On balance we felt that the potential benefits (o meet the needs of
victims, or to ensure that lessons are learned) were limited, and were
outweighed by the disadvantages (to victims as well as the wider
system).

Whether or not to establish a ‘truth and reconciliation commission’

We felt the arguments for this were weak.

Whether or not to take specific action to support victims.

We identified a wide range of work already underway to support present
and previous victims. The question for Ministers will be whether this
needs extended [sic], either for this group, or for a wider group of

survivors.

Whether or not to introduce a compensation scheme.

This decision will be affected by the current test case to establish
whether these cases are time barred, so we will advise this decision is

delayed.

How to give access to relevant files.

This issue remains complex, but we did success [sic] in identifying a
relatively small range of options and related legal and policy issues. Data

Protection, Freedom of Information and Access to Justice issues were

54 A26979960 — Email from official. Allegations of abuse. 10 September 2003.
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alleged victims with access to files held by the Executive. This advice has

been agreed by colleagues across the Executive”.

2.41. The submission identified four options that the Executive could take in
response to allegations of historical abuse at residential schools: (i) a full
inquiry; (ii) a ‘truth and reconciliation’ commission; (iii) no inquiry, but a
package of other measures including access to files for legal advisers,
improved health and social care services for survivors of sexual abuse, and,
in some cases, compensation; (iv) to do nothing — let existing criminal and civil

cases run their course in the normal way, but retaining the health dimension.

242. It went on to state: “Our advice is that the Executive should not set up an
inquiry or commission into these cases. Neither the weight of cases nor the
nature of the allegations indicates a systemic failure or organised abuse that
might justify a full inquiry. We are confident that work being done through the
Child Protection Reform Programme will address any remaining institutional
issues. A commission does not provide a satisfactory forum for these issues
to aired [sic]. The issue of compensation should be looked at again in the light

of the Courts’ decisions on the civil cases in the next few months”.

2.43. The submission noted that there were outstanding replies to GFs [Green
Folders®®] from MSPs, and “‘we owe the Petitions Committee a further

response” >

244. On 25 September 2003 Ministers met to discuss allegations of abuse at
residential schools. Their decision and action points are more fully noted in a
later briefing dated 20 October 2003%. The action points from this meeting

% Green Folders (commonly referred to as ‘GFs’) were a formal method of communication between
MSPs, typically requests for information. This comment indicates there were multiple requests for
information from MSPs regarding this topic, and that responses still needed to be sent. More detail
about these requests is in report content below.

59 A26865453 — Briefing for Minister for Education and Young People. Allegations of Abuse at
Residential Institutions. 23 September 2003.

60 A26865456 - Briefing from official to Minister for Education and Young People. Allegations of Abuse
at Residential Schools — Next Steps. 20 October 2003.
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2.45.

2.46.

2.47.

were emailed to the Deputy Private Secretary to the First Minister on 8 October

2003 by an official®’ (see below).

On 3 October 2003 Linda Fabiani MSP sent a letter to the First Minister
regarding abuse at children’s homes and List D schools®2. She noted that the
First Minister had been quoted as making statements of support to the victims
who suffered abuse and “you had ordered a study to be carried out by officials
into how the Irish government had dealt with similar circumstances”. She
asked to be informed of whether the study was carried out, what the findings
were, and whether the First Minister had plans to set up a commission to
investigate abuse in children’s homes and List D schools. The Minister for
Education and Young People replied to Ms Fabiani in June 2004 (in addition

to replying to other MSPs with related queries — described below) 3.

On 8 October 2003 an official provided a briefing to the Minister for Education
and Young People regarding “Allegations of Abuse at Residential Schools —
Handling Issues™. It summarised the action points from the meeting of
Ministers on 25 September 2003. In the email accompanying this briefing, the
official stated that: “Overall, Ministers supported Option 3 in the submission,
I.e. a package of other measures. There was a consensus that neither an
inquiry nor a commission were justified. An inquiry was likely to tell us what
we already knew, and it was not clear what a commission would achieve.
There was also agreement that we should not consider the question of
compensation further until the way ahead on current civil litigation was clearer,
which would not be until next June at the earliest™.

The purpose of the briefing was also “to seek the Minister's agreement to a

handling strategy for two [Green Folders (GFs)] and a parliamentary petition

61 A17759083 — FZJ 003-008: Part 1. Email from official to DPS/First Minister. RE: Submission on List
D schools. p. 158 - 159. 8 October 2003.

62 A18234147 — KNX 1/56 Part 3. Letter from Linda Fabiani MSP to First Minister. Investigation into
Abuse at Children’s Homes and List D schools. p. 56. 3 October 2003.

63 A18234147 - KNX 1/56 Part 3. Letter to Linda Fabiani MSP. Investigation into Abuse at Children’s
Homes and List D Schools, May 2004. p. 57 - 59. (indicating June reply) and p. 199 - 200. (indicating
May reply).

64 A26865455 — Briefing for Minister for Education and Young People, Allegations of Abuse at
Residential Schools — handling Issues. 8 October 2003.

65 A26865455 - Email from official to DPS/First Minister. RE: Submission on List D schools. 8 October

2003.
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2.48.

2.49.

2.50.

on allegations of abuse at List D schools”. The GFs were from Fiona Hyslop
MSP and Jim Wallace MSP: “Both ask about access to files held by the
Executive for those alleging abuse. The line taken in both replies, following
our meeting with Ministers last week, is that the Executive is looking to be
helpful in providing information to those alleging abuse but that there are a
number of issues to be considered. The replies also refer to services for

survivors and measures taken on child protection”.

With regards to responding to PE535, the same briefing noted that the Scottish
Executive had said it would “consider whether a forum or inquiry should be
established having regard to cases that have come to light in recent years”. It
noted that: “The Committee has now written back... expressing concern that
there was no indication as to the timetable for a decision and urged the
Executive to develop its thinking on the issue”. It went on to state: “At our
meeting with Ministers we agreed that the Executive should not plan to have
an inquiry or a commission into this issue but should look instead at a package

of other measures” .

On 9 October 2003 the Minister for Education and Young People emailed the
First Minister and an official. The Minister had read the official’'s email of 8
October and commented: “This seems fine. | presume it is implicit that a
further paper will come back dealing with all the procedural points we covered,

access to date, no compensation position etc.” ¢

In response, on 20 October 2003, the official provided a briefing to the Minister
for Education and Young People entitled “Allegations of Abuse at Residential
Schools — Next Steps”. It stated that “Ministers met on 25 September to
discuss the way ahead on List D schools” and outlined the action points from

the meeting, which included:

66 A26865455 — Briefing for Minister for Education and Young People. Allegations of Abuse at
Residential Schools — Handling Issues. 8 October 2003.

67 A17759083 — FZJ 003-008. Email on behalf of the Minister for Education and Young People to
official and the First Minister. RE: Submission on List D schools. p. 188 - 190. 9 October 2003.
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“Investigate the options on accessing files, associated costs and who will

meet the cost
Look into the system Barnardo’s operate to deal with this issue
Look in to the Australian system as a good example

Find out if any data is available on foster carers and identify what the

position would be if similar claims were made against foster carers

Find out from Press Desks what past statements have been made by

Ministers on allegations of institutional abuse

We also need to consider how existing Health Department work on adult
survivors of childhood sex abuse relates to these issues, and what
services might be required for survivors of other forms of abuse”.

2.51. The briefing set out how officials proposed to take forward those actions and
noted that officials expected to be able to return to Ministers with “the results

of this work within six weeks” 8,

2.52. On 4 December 2003 emails between officials discussed INCAS and the
Executive’s response to PES35. In the correspondence an official noted:

“I met [the] Chair of the In Care Abuse Survivors Group, in the margins

of the STAAF conference yesterday for an informal chat...

He told me the organisation now had a constitution and was looking to
build up a profile. For example he is writing to Barnardo’s and Quarriers
looking to meet them. He is also starting to write to MSPs. He is
particularly concerned about the Cross Party Group on survivors of
childhood sex abuse, which seems to be inactive (you might recall we
mentioned this in one of our submissions).

At the moment INCAS is a campaigning group but he sees this changing

as they look at what service might be needed. They are currently

68 A26865456 - Briefing from official to Minister for Education and Young People. Allegations of
Abuse at Residential Schools — Next Steps. 20 October 2003.
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surveying their members (about 250 at the moment, mostly around 50-
60 years old, although one is 91) to see where the organisation should
go and what they, the members, want.

We discussed a number of possibilities: they might want justice; or
someone to listen to them (a lot feel they are being ignored by the State,
which is a form of further abuse); they might need specific medical

services; a very few are interested in compensation.

| explained that we were considering the response to the petition asking
for an inquiry (which INCAS inspired). We are not attracted by a full
public inquiry on the Irish model because of the cost and the lack of
lessons to learn (he agreed that the money which could be spent on
services would go to lawyers); we were also unsure of the truth and
reconciliation commission, although we could see that some survivors
might benefit from that; we were very unsure about ex gratia
compensation as a matter of principle... although | acknowledged that
the State had a general oversight of the system under which these
people had suffered. We were most attracted by regarding this as
primarily a health service provision issue, although we were also

examining what help we might give in the civil legal cases.

We agreed that he would come back to us in the New Year when he had
had responses to his survey of members, and look to arrange a meeting
in January, just with officials at this stage. We would also be interested
in the response they had had from Barnardo’s et al and the Catholic
Church which [the Chair] has worked with on this subject in the past.

Overall, a very constructive chat. He recognises that there is little point
in some huge and expensive inquiry, and that there was little to be gained
from some sort of media driven campaign on this issue. He and John
Fergusson (of Speak up) seem experienced in this sort of campaigning

work and | think we should be able to work with them” ©°.

69 A18234147 — KNX 1/56 Part 3. Email between officials. List D — survivors group. P. 74. 4
December 2003.
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2.53. On 18 December 2003, the Minister for Education and Young People sent a
briefing to the First Minister regarding “Allegations of Historic Abuse at List D
Schools” to “inform you of our handling of allegations”. In it, he stated that he
met the Minister for Justice, Minister for Finance and Solicitor General on 25
September 2003 to discuss the issue: “We decided unanimously that there
was no case for a full public inquiry, and that it was difficult to see the purpose
of any other form of inquiry, such as a truth and reconciliation commission.
Instead, we decided we should look at a package of support measures,
notably the health services available to survivors of abuse... and how any
relevant information on our files could be released” 7°.

2.54. The First Minister replied on 22 December 2003 and asked whether “Are the
4 options in the minute of 23 September the only options? Have Ministers
considered appointing an expert (without a working group or committee) to
review the position, recent developments and recommend any procedural
changes which might be advisable to reassure people now? Grateful for Mr
Peacock’s views on this””!. On the same day, an official copied into the First
Minister’s reply wrote to officials stating: “We’ll need to put supplementary
advice to the Minister for his return in January. My initial reaction is that the
appointment of an independent expert falls on the same basis as an enquiry
[sic] or commission, i.e. that Ministers know what the problems were, there
would be little, if anything, more to be learned, current procedures have
changed so much since the alleged abuses that the circumstances could not
be repeated now and all effort should therefore be focused on providing what
help we can to the victims of historical abuse. This was pretty much the view

of all the Ministers at the meeting they had in September”’2.

0 A26865458 — Briefing for First Minister from Peter Peacock. Allegations of Historic Abuse at List D
Schools. 18 December 2003.

71 A26865459 — Email from APS/First Minister to PS/Minister for Education and Young People. RE:
Allegations of Historical Abuse at List D Schools. 22 December 2003.

72 A18907663 — Email between officials. FW: ALLEGATIONS OF HISTORICAL ABUSE AT LIST D
SCHOOLS. 22 December 2003 — 11 March 2004.
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2.55.

2.56.

2.57.

On 19 February 2004, an official emailed other officials with an information
note” on the current child protection measures in residential settings following
a meeting regarding this on 18 February 200474,

In June 2004, the Minister for Education and Young People wrote to Andy Kerr
MSP regarding in care abuse, replying to Mr Kerr’s letter of 12 January. He
copied in the First Minister and Cathy Jamieson. The letter stated: “We have
considered the individual requests and the Petition together, since they raise
similar issues...In deciding how best to respond to allegations of historic
abuse in residential children’s homes, we first considered what we were
already doing to: (1) Minimise the risks to children currently living in these
homes; (2) Provide high quality support to adult survivors of past abuse; and
(3) Ensure survivors have full access to their legal rights and remedies. We
then considered whether an Inquiry would prevent future abuse, help meet the
needs of survivors, or be in the wider public interest. On balance, after very
careful consideration, we decided that it would not.” The letter further outlined
actions being taken by the Executive such as the publication of /t’s everyone’s
job to make sure I'm alright and the Protection of Children (Scotland) Act
20037,

On 7 May 2004, officials corresponded regarding PE535, following a request
for comment by a journalist about what the Executive was doing in response.

An official stated:

“Mr Daly and the Committee have indeed been waiting for an answer for
a while. To be fair, the first six months (i.e. from March 2003 to October
2003) were lost because the Committees’ request was sent to the Health
Department, where it vanished. However, the delay of the last six months

is all our own doing.[...]

Mr Daly’s petition asked for an inquiry and we have been considering,

with Ministers, how to respond to this request...we have been reluctant

73 A type of document used by the Scottish Executive at this time for briefings.

74 A17759083 — FZJ 003-008 Part 1. Internal communication within the Scottish Executive. Children
abused in residential care. P. 69. 19 February 2004.

75 A18917059 — Letter to Andy Kerr from the Minister for Education and Young People. June 2004.
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2.58.

to go down the path of a public inquiry, as there does not seem to be the
evidence of widespread or systemic abuse — as there was in Ireland — or
a ring of perpetrators in positions of influence — as there was in North
Wales. At the moment, the picture is one of isolated cases by individuals,
which horrific as they are, do not justify a public inquiry. Another
consideration has been an inquiry is unlikely to learn any lessons of
relevance to the modern system of residential care, which has changed

considerably since the abuse took place.

We have also considered other forms of inquiry, such a [sic] truth and
reconciliation commission or a private inquiry, but none of them seem to
meet the needs of survivors.

For the moment, we have recommended that the Executive should seek
to put into the public domain all the information it holds on residential
establishments. We will also look at the services for survivors with the

Health Department....

Ministers have not formally agreed to this approach and we have not put
itin the public domain. Personally | think we might have to look at it again
in the light of the very strong Ministerial reaction to the Borders case. We
have a number of outstanding GFs and PQs on this subject as well as
this petition. The latest submission on the subject is due to be Ministers

[sic] next week”7®.

On 12 May 2004, the Public Petitions Committee met and discussed PE535.
At that meeting, the Convenor (Michael McMahon) said: “[d]espite a number
of reminders, no response has been received from the Scottish Executive
[since March 2003], although Executive officials have told our clerks that we

should receive a response soon. We have also received further

76 A26978733 — Emails between officials. RE: petition re past institutional abuse. 7 May 2004.
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been supportive and sensitive in the way they dealt with an issue that is
gravely important to In Care Abuse Survivors. Who were not consulted
during your decision making process™'.

2.67. On 27 July 2004, the Minister for Education and Young People received a
letter from Christopher Daly®2. In the letter he said he “was taken off guard
recently when a journalist told me there would be no inquiry into past
institutional abuse of children in Scotland. Apparently | was the last person to
know as no letter was sent to me, although | was not the only [one] treated
with contempt by you and your department”. The letter referenced petition
PES35, and posed a number of related questions. It also reiterated that an
inquiry was “imperative”. The letter was acknowledged by an email from an
official, who informed Christopher Daly that he would receive an official reply

in the near future®.

2.68. An official from the Scottish Executive Education Department replied to
Christopher Daly on behalf of the Minister for Education and Young People on
6 August 2004. The letter apologised for the “unacceptable oversight” which
led to Christopher Daly not receiving a reply to his earlier correspondence.
The official said she was sorry that he was “unhappy with Ministers’ decision
not to hold an inquiry”. She further stated: “You mention the Irish situation in
your letter and the fact that the First Minister undertook to ask officials from
the Executive to look at the work being done in Ireland. | can confirm that this
has been done and it did inform the decision making process”. The letter
concluded:

‘I can only re-iterate that Ministers made their decision after careful
consideration and do not consider that an Inquiry would prevent further

abuse, help meet the needs of survivors, or be in the public interest.

91 Available correspondence suggested Mr Daly would receive an official reply in the near future,
however this has not been found in records.

92 A18234147. KNX 1/56 Part 3. Letter to the Minister for Education and Young People. REF:
PETITION PE535. P.103. 27 July 2004.

93 A20728757 — Email from official to Christopher Daly. Petition PE535. 4 August 2004.
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| realise that this is not the answer you are looking for and | am sorry that

| cannot be of more assistance on this occasion” 4.

2.69. On 11 September 2004 an official received a letter from Christopher Daly,
thanking her for her fast response to his request for a copy of documentation
that informed the decision-making process regarding a public inquiry®. It

stated:

“It is very clear that your department did look into the matter thoroughly.
| do appreciate the documents you enclosed. Some of the lIrish
documents I'm familiar with...You mention additional documents written
by officials giving advice to Ministers. At this stage | don'’t think it is
necessary to ask for your department to review the decision not to supply
this information.

Regarding discussions with INCAS and individual survivors in the
decision making process. In my view these discussions were not to any

great length or depth.

| would like to take the opportunity to attend a presentation about
development in child protection and if you could make arrangements
for... myself to attend this and look at the redacted files | would be very

grateful .

2.70. On 23 September 2004 an official sent a briefing to the Minister for Education
and Young People prior to his appearance before the Petitions Committee®’.
This included opening remarks and details of Petition PE535. It included an
update on information Christopher Daly had been provided with following his
Freedom of Information request on 10 August 2004. A ‘Q & A lines to take’

94 A18234147 - KNX 1/56 Part 3 . Letter from Scottish Executive Education Department. Regarding
letter REF: PE535. p.100 - 101. 6 August 2004.

95 A copy of Mr Daly’s original request or the official’s response have not been found.

9% Christopher Daly and Helen Holland (INCAS) do attend a presentation and have the opportunity to
look at redacted files on 18 October 2004, discussed below.

97 A18922406 — Email from an official to Minister for Education and Young People. Briefing for
Minister's Appearance at PCC. 23 September 2004.
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unacceptable way. It is unnecessary to have an inquiry, with all the time
and expense to individuals and the complex legal and evidential intricacy
we know about from the experience in Ireland, to get the
acknowledgement we give today, that some young people were

wronged.

We considered further reasons for holding an inquiry including whether
an inquiry would lead to policy changes that would further reduce the
risks to children who currently live in residential care, and lead to more
and high-quality support to adult survivors of past abuse. We also
considered the impact of any inquiry on survivors' access to their legal
rights and remedies. We identified several key questions, the answers to
which would enable us to decide whether an inquiry was the best way
forward. Would an inquiry prevent future abuse? Would it be in the

public interest? Would it help to meet the needs of survivors today?

In order to come to a conclusion on those questions, officials were asked
to undertake several pieces of work. They were to examine current child
protection measures in residential establishments; to consider the
experiences in other countries where, sadly, similar events had occurred
and to consider whether their processes would be suitable and helpful in
Scotland; and to consider the experience of other organisations that
were dealing with the aftermath of abuse in their homes. We have
subsequently studied the work of the short-life working group that was
set up to examine services for adult survivors of childhood sex abuse.

In recent meetings with the petitioner, my officials have shared what
happened by way of background investigations and | know from
correspondence that he understands that those matters were looked
into. We have given careful consideration to the outcome of the findings
from those tasks and weighed the evidence from each. As the

Committee will be aware, a great deal has changed recently and is still
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2.85.

2.86.

Also on 8 October, and over the following few days, correspondence between
officials regarding a survivor’s request to access records showed that officials
fast-tracked redaction of relevant files to ensure the files would be ready for

the survivor’s court case'"’.

On 18 October 2004 officials met Christopher Daly and Helen Holland. An
official outlined what the Executive was doing to protect children and
discussed institutional abuse, including records. Notes from this meeting
stated: “Chris and Helen found this session reassuring and commented that it
was very important... Chris and Helen looked over a sample of files provided
to illustrate redaction process and were pleased at the ‘light touch’ to redaction
that has been taken. They were not surprised at the sorts of information the
files contained, as they had realised it was unlikely that personal information
would be held by the Executive. They went on to explain that members of
INCAS have great difficulty accessing personal information about their time in

care. From organisations such as Quarriers...”. The note of the meeting
recorded actions undertaken by, and next steps for, the Scottish Executive. A

‘postscript’ to the meeting stated:

“‘Helen rang me this morning to apologise for the difficult discussion
around the issue of a public inquiry which happened towards the end of
yesterday’'s meeting... | thanked Helen for calling but made clear that an
apology was totally unnecessary. Given our conversation with [official]
last night | did however take the opportunity to discuss with Helen what
a public inquiry looked like (using the Fraser Inquiry as my example), to
explain that the description they had given in the course of our
discussions (around the need for a listening process, a sympathetic ear
and counselling services) did not in my mind equate to a public inquiry
and to ask if INCAS could give some thought to what the elements of an
inquiry would look like; what was it they were hoping to get from this
request? This discussion proved really useful, Helen felt that a public
inquiry along the lines of the Fraser inquiry was definitely not what was

117 A18922208 - Email between officials. RE: Letter re request to access files. 8 October — 12 October

2004.
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2.87.

2.88.

being requested and she took my point that we were perhaps using the
term inquiry to mean different things. INCAS are due to have their AGM
this Sunday (24th October) and Helen will raise this issue at that time
with a view to forming a clear idea of what INCAS would like to see
coming out of all this... We ended the call with Helen undertaking to send
in a formal response outlining what they see as constituting an inquiry
following the AGM” 118,

On 29 October 2004 an official emailed Ministers regarding INCAS, and noted
that officials had met Christopher Daly and Helen Holland twice since the
Minister for Education and Young People gave evidence to the Petitions
Committee. The official noted that she had informed the survivors that a full
debate would take place in the Scottish Parliament on 1 December. The
correspondence stated that the survivors were clear about what was most
important to INCAS, including apologies from the state and institutions, access
to appropriate counselling and support for survivors, an explanation of why
abuse was able to happen, and compensation. The official noted: “I think that
they still pin their hopes on the debate leading to a full public enquiry. If that
does not happen, however, they will be happy to continue to explore the other
options”. The correspondence also stated “There is a clear sense that there
are not adequate [counselling and support] services available” and that there
are “significant gaps in provision. Some sort of working group to look at the
existing provision and identify gaps... would seem to be the way forward”.
Further correspondence in the same email chain noted “the timing of the
debate is not ideal, but we hope to have a package of action / proposals ready
for 1 Dec that INCAS will find acceptable, albeit not their first choice” 1'°.

Regarding the issue of an apology and compensation, the email of 29 October

noted:

118 A18924698 - Email between officials. RE: Note of a meeting with Chris Daly and Helen Holland of
INCAS held on 18" October 2004. 19 October 2004.

119 A18917411 - Email from official to Minister and Deputy Minister for Education and Young People.
Historic Abuse and INCAS. 29 October 2004.
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2.90.

“We are considering what you [Ministers] might be in a position to say by

the 1st:

We will explore further with OSSE what exactly the risks of a full apology
are. The compensation issue is complex and we would be in a better
position to consider it once the first main civil action is over and we know
whether the courts will hold the Scottish Executive responsible. We
might then be in a position where it would be pragmatic to put money into
a compensation scheme to save on legal costs. At this stage it is
impossible even to calculate the likely costs. Designing such a scheme
however will always be a challenge and the outcome will almost
inevitably be contentious, particularly re. the amount given, whether that
varies with different types of abuse, and what evidence a person would
have to produce to become entitled and then whether that evidence
would be open to challenge from those who are alleged to have carried

out the abuse” 120,

On 2 November 2004, pre-prepared press lines were sent by an official to the
First Minister's press office. In response to “why aren’t you holding an

inquiry?”, the lines were:

“There have been inquiries/reports into residential care that lead to
changes in the system. We don’t believe an inquiry into historical events

would lead to further changes in current practice.

An inquiry might raise doubts about current residential homes and
schools which would not be justified in the light of reforms” 121,

On 2 November an email with a “Background Briefing Note on Committee
Debate on Petition PE535” was sent from an official to the Minister for
Parliamentary Business and others. It noted a sensitivity surrounding the

debate that: “we expect the motion to ask Parliament “to note” the petition.

120 A18917411 — Email from official to Minister and Deputy Minister for Education and Young People,
“Historic Abuse and INCAS”, 29 October 2004.

121 A18924900 - Email from official to Press First Minister and others. RE: Child Abuse/List D schools.
2 November 2004.
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2.94.

2.95.

2.96.

why the Executive had decided not to hold an inquiry. The reasons given for

not holding an inquiry were:

“Executive has and is reforming further its child protection measures.
Over the last twenty years there have already been a number of inquiries
and reports into residential care that have led to radical changes in the
system. It was not felt therefore that an inquiry into events twenty or
more years ago would lead to further changes in current practice which

would provide better protection to children in the system now.

Executive believes its actions meet the public interest considerations.
Abuse allegations have been and are investigated by the policy. The
Executive believes the public understands that most of these events
were some time ago and the system has changed completely since then.
An inquiry into events twenty or more years ago risks suggesting the
system has not changed and improved in that time — which is clearly

untrue” 126

The updated briefing was sent to the Minister for Education and Young People

later that afternoon?’.

On 18 November 2004 an email between officials was sent entitled “Draft
Briefing for Ministerial Debate on Historical Abuse”. It contained a Q&A for the
Minister for Education and Young People which was a revised version of the
briefing provided for his appearance before the Public Petitions Committee on
29 September’?8,

On 19 November 2004, ‘lines to take’ in the briefing for the Ministerial debate
on historical abuse (cleared with the Scottish Law Commission) stated that the
Law Commission was expected to publish a discussion paper. The remit of

the review was: “To examine the operation of sections 17(2)(b), 18(2)(b) and

126 A18922776 — Email between officials. 12-11-04 drft backbenchbrief. 12 November 2004.

127 A20722479 — Email from official to Minister for Education and Young People. Draft Briefing Paper
on Petition PE535. 12 November 2004.

128 A17759083 — FZJ 003-008: Part 1. Email between officials. Draft Briefing for Ministerial Debate on
Historical Abuse. p. 15 - 18. 18 November 2004.
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19A of the Prescription and Limitation (Scotland) Act 1973 and to make any

appropriate recommendations for possible reform of the law”%°.

On 24 November 2004 an official wrote to various officials with a note of the
Minister for Education and Young People’s meeting with INCAS on 23

November. The note included the following:

“One new suggestion arose yesterday. The Minister suggested that he
wished to appoint a rapporteur to inquire into why abuse was allowed to
happen. Funded by the Executive this might be a Parliamentary
appointment (the parliament's role remains subject to discussion). The
rapporteur would examine past inspection reports and records (from
central Government and other organisations) to gain an understanding

of why the systems then in place did not prevent the abuse or identify its
extent. They could then compare past practice to the current position
and identify any issues which would merit further consideration. The
report of the rapporteur could be presented to Parliament and the

Executive and would, in any event, be made public.

The Minister touched briefly on the issue of compensation by saying that
this is not something he has given much thought to at this point in time
and that he felt it was more important to put appropriate support services
in place and to gain a better evidence base. Lastly, on the issue of an
apology, the Minister discussed with INCAS what sort of apology they
were looking for and who should make this. It was clear that INCAS felt
any apology should come from the First Minister on behalf of the State
and should be heart-felt. The Minister indicated that at this stage an

apology has neither been ruled in or out of his thinking” '3.

129 A17759083 - FZJ 003/008 Part 1. Briefing for Minister for Education and Young People. LINES TO
TAKE. p. 19 - 39. 19 November 2004.

130 A18234214 - KNX 1/56 Part 12 - Email between officials. NOTE OF MINISTER'S MEETING
WITH INCAS ON 23RD NOVEMBER 2004. p. 445 - 446. 24 November 2004.
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2.98. 0On 26 November 2004 an official wrote an email to the Solicitor to the Scottish
Executive which attached comments from the Minister for Education and

Young People on the possible appointment of a rapporteur:

"l am very grateful for the advice of OSSE which | have seen and read
today and for the opportunity to discuss issues with the Lord Advocate

yesterday, in the knowledge of the general direction of the advice.

| am clear that in the further Parliamentary handling of this issue the
Executive cannot remain silent on the legitimate question being asked
as to why abuse was allowed to happen and not stopped. Any failure to
respond to this issue adequately will lead to rising pressure on the
question of a full 'public inquiry' with all the implications that would bring.
Beyond this consideration, however, the more | have looked at the issues
here it seems to me the questions need answered from a policy

perspective in any event.

| note the advice that the outcome of a rapporteur working on this could
have the effect of helping pull together and ease the task of individuals
wishing to pursue the Executive. | understand that argument. However,
it is our intention to make all the information we have available to us open
to public inspection and | am particularly keen to open the old inspection
reports to public scrutiny. FOI would facilitate this in any event. So, in
my view, all the information is going to be available from which those
pursuing us will be able to draw their own conclusions and seek expert
advice on the adequacy of the regimes in place to monitor residential
establishments in the past as part of any case. It does not seem to me
that the effect of the actions of rapporteur will materially alter the nature
of the challenges against us, other than to perhaps draw forward in time
evidence that will be available anyway. Indeed, arguably, if we are to
pitch any remit to examine the issues against the standards of the day
when inspections took place - this might have the effect of providing
stronger defences, if appropriate. Beyond this, it does seem to me that
we also need to know what the view may be of the regimes in place to
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2.99.

be able to judge whether in all circumstances we should be defending

what could transpire, in some cases at least, to be the indefensible.

Having considered the matter, and in light of my conversation with the
Lord Advocate, | intend to proceed with setting out for Parliament an
intention to appoint a rapporteur to look further into the issues to address
the question of "why was this allowed to happen and why was it not
stopped". | have never had the intention that the rapporteur should
examine individual cases, but rather should take a policy look at the

issues. OSSE advice would confirm that is the right approach.

| would not intend to set out in any great detail in Parliament what a remit
would be, but rather deal with the principle and indicate the detailed
remit, etc would be for further discussion. | wouldn't want any
misunderstandings about this either so there will need to be some
parameters set out. | plan to draft what will go in my contribution to the
debate over the weekend and would want advice from OSSE on the
content to ensure | do not unwittingly open the Executive to any wider

implications than necessary"'3'.

On 26 November correspondence between officials noted the need to: “find
out from finance colleagues what the financial consequences of the parliament
holding an inquiry would be. If there were to cost, say £10-20M, would the
Executive have to foot the bill? This is in case an amendment to the motion is

successful” 132,

2.100. An official replied to the above request regarding financial consequences on

29 November in an email entitled “Financial implications of parliament holding
an inquiry”. She stated she had spoken to an official in finance regarding the

consequences of the Scottish Parliament deciding to hold an inquiry:

131 A18234214 - KNX 1/56 Part 12. Email between officials. FW: RESTRICTED: Not re possible
appointment of rapporteur inn elation to child abuse. p. 341 - 343. 26 November 2004.
132 A18234147 — KNX 1/56 Part 3. Email between officials. Happy Monday. p. 119 26 November

2004.
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“In summary the Executive would end up footing the bill as all funding for
the Scottish Parliament comes from the Scottish Bloc and the Parliament
ultimately decides on how much it needs each year. The mechanism is
that the Corporate Body put forward an annual budget proposal to the
Scottish Commissioner on Public Audit and the Finance Committee.
Both of these are made up of MSPs. If both approve the proposal then
the Executive receives a request for the approved sum and this amount
is top sliced from the monies received from Westminster. The Parliament

can also look at amend its budget in year” 133,

2.101. The Crown Agent wrote to the Solicitor to the Scottish Executive on 29
November 2004 and stated:

“l have... been able to discuss briefly with the Lord Advocate. Coming
to this rather cold | do have concerns - which are shared by the Lord
Advocate - about how what is proposed might affect (or trigger) criminal
investigations and prosecutions, and in particular how this would relate
to decision making by Procurators Fiscal and Crown Counsel. |
appreciate that such concerns could be allayed by firming up on the
scope and remit of an inquiry.

2. | do not know whether such an inquiry might cut across actual criminal
investigations or prosecutions, but given the possible breadth of the
inquiry it may be necessary for COPFS to trawl all eleven COPFS areas
and for our areas to trawl police forces; | am aware that there is at least
one possible prosecution in the Central Scotland area (under
consideration by Crown Counsel) and there is no shortage of potential

'new' complainers in that area.

3. It would certainly be necessary to have very clear ground rules as to
what the rapporteur could do and say - and when s/he required to defer
to the Procurator Fiscal and any police investigation, or indeed report to

the Procurator Fiscal, in relation to criminality. It may be easier to regard

133 A18234147 — KNX 1/56 Part 3 - Email between officials. FINANCIAL IMPLICATIONS OF
PARLIAMENT HOLDING AN INQUIRY p. 118. 29 November 2004.

59

SGV-000000056



aspects of live investigations as out of bounds than to deal with

allegations arising in the course of the inquiry.

4. But fundamentally from the position of the prosecution service, it would
be necessary at the outset to be clear as to the remit of the rapporteur in
relation to decision making by prosecutors. There is, of course, much
lore on that subject - but previous inquiries - going back to the Waters
Inquiry in 1959 and more recently the Dunblane Inquiry - have
recognised that prosecution decision making should not be reviewed by

an Inquiry.

5. It would be helpful if this office and in particular... the Deputy Crown
Agent could be closely involved in the development of this proposal” 134,

2.102. Also on 29 November 2004 an official wrote an email to the Head of the

Scottish Executive’s Education Department which contained the following:

“l am writing to you in your capacity as Accountable Officer for SEED to

draw your attention to the attached email exchange.

As you are aware, the Minister is planning to make a contribution to the
debate on Wednesday 1 December about Petition 535. As part of that
contribution, he is minded to announce the appointment of a rapporteur
to investigate how abuse in children's care homes was able to take place.
He intends that the rapporteur would review existing material, and not

publish any material relating to individual cases.

We have had a number of very helpful discussions with OSSE
colleagues. They are concerned that, even with these limitations on the
scope of the work, such an exercise might increase our risk of financial

liability arising from current and pending civil cases.

There are at least two alternatives: either that no investigation is carried

out - or that an investigation is carried out by a third party (for example

134 A18234214 - KNX 1/56 Part 12. Email between officials. FW: Note re possible appointment of
rapporteur inn elation to child abuse. p. 290 - 291. 29 November 2004.
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the Parliament). The first leaves us exposed to the existing legal and
financial risks. (It also leaves us exposed to the political risk that failure
to announce even a limited inquiry prompts a Parliamentary vote for a
much more open ended inquiry than currently envisaged by the Minister).
A review by a third party is less predictable, since we have no indication
of the likely scope of such a third party inquiry, or how its results might
influence the courts. Our view is that potential costs of all three options
are high. It is hard to estimate the relative likelihood of these potential

costs arising.

OSSE colleagues believe that risk is greater if the Minister asks someone
to undertake the rapporteur exercise as outlined above, than if no such
exercise is carried out. Specifically, that we would provide the evidence
needed by those bringing cases against the Executive. We understand
that position, although there is a counterargument that - if the rapporteur
was only reading and offering a view on files that were already in the
public domain, and made no public comment on individual cases, his/her
report would not materially affect the evidence available to any of the

parties to the cases.

At this stage our only estimate of total cost is a figure of £30m. This
estimate (see para 4.3 in the attached email) was made by OSSE on the
assumption that all known cases result in the Executive making a
payment at the upper end of the expected scale.

At this stage, it is not clear whether the outcome of the debate would be
a process managed by the Executive, or one managed separately (or
jointly) by the Parliament. Whether or not it was Parliament or the

Executive that carried out the exercise, costs would fall to the Executive.

[An official] has made the above points to the Minister. He has indicated
to her that he understand the advice, and the risks associated with his

proposed plan of action.

One specific risk that is associated with an investigation commissioned
by the Minister is that he is held liable by a third party who claimed that
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their legal liability was increased by the outcome of the investigation.
That theoretical risk emerged in discussions with OSSE today and has
not yet been discussed with the Minister. OSSE have not given any
indication of the potential scale of the financial implications of that risk.

Because of the uncertainty surrounding all of the above (since it depends
on the outcome of a large number of legal cases), and because OSSE
believe that the action being proposed by the Minister might increase his
financial liability, it seemed prudent to seek your opinion as Accountable
Officer before finalising the speech and supporting material for
Wednesday.

Do you have Accountable Officer concerns about either the advice that
we have given to the Minister, or the action proposed by the Minister in

the attached email?

We will, of course, update you as appropriate as the Minister firms up on

the lines he plans to take on Wednesday”13°,
2.103. Later on 29 November 2004 the official replied and stated the following:

“Thank you for the opportunity to reflect on the issues here from the
Accountable Officer perspective. | had of course seen the advice from

OSSE and the Minister's response at the time.

Plainly there is no question of propriety or regularity here. The issues
are around whether the Minister has taken an appropriate decision in the
light of the best available advice. | am satisfied that Mr Peacock has
properly considered the views expressed by OSSE and intends to
proceed having taken a clear view of the risks associated with his
preferred course. His judgement - one he is entitled and best able to
take - is that the proposal to appoint a rapporteur is necessary to manage
the political risk of a considerably more damaging outcome emerging

from the debate or subsequently. As | understand Mr Peacock's position,

135 A18234214 - KNX 1/56: Part 12. Email between officials. Re: IMMEDIATE - RAPPORTEUR -
LIABILITY ISSUES p. 211 — 213. 29 November 2004.
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he is clear that there is no realistic "no investigation" option. The choice
is between a relatively controlled investigation with a remit designed as
you describe or an investigation whose scope and parameters are set by
others. The Minister knows that all the possible ways carry the risk of
increased financial liability — he has identified this way forward as having
least risk in his assessment. | do not believe that we have any

information which would justify challenging his view.

To avoid any doubt that all the issues have been considered, OSSE's
concern about possible third party liability should be put to the Minister
and he should be asked if this alters his view”'36.

2.104. Following discussion regarding a rapporteur, on 30 November 2004, a series
of emails were sent from an official to INCAS and, separately, the Minister for
Education and Young People. First, the official wrote an email to the Minister

for Education and Young People advising that:

“During the course of discussions with OSSE yesterday, an additional
risk associated with the appointment of a rapporteur was flagged. OSSE
were concerned that as a result of the work of the rapporteur, a third
party may sue the Scottish Executive claiming that their legal liability was
increased. The likelihood of such a risk is difficult to quantify but you
may wish to consider whether the possibility of such a risk influences

your view on the approach to take”3’.

2.105. In another email on 30 November 2004, the same official again wrote to the

Minister for Education and Young People, advising that:

“On the issue of an inquiry, there are formal powers contained within the
Tribunal of Inquiries Act 1921 (UK Act). That allows formal inquiries to
be able to compel withesses to give evidence and compel documents to

be produced, as well as allowing for immunities for those giving

136 A18234214 - KNX 1/56 Part 12 - Email between officials. Subject: Re: IMMEDIATE -
RAPPORTEUR - LIABILITY ISSUES (page 210/211). p. 210. 29 November 2004.

137 A18234214 - KNX 1/56 Part 12 - Email to the Minister for Education and Young People.
Appointment of rapporteur. p. 190. 30 November 2004.
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evidence, including immunity in relation to defamation actions. An
inquiry set up under this Act requires a resolution in both Houses at
Westminster. The last such public inquiry in Scotland was the Dunblane
one. The Bloody Sunday and Shipman inquiries were also set up on this
formal basis. The Holyrood inquiry and the Hutton however were not

and therefore did not have formal powers.

The Act will shortly be repealed when the (UK) Inquiries Bill is passed.
It will allow Scottish Ministers and/or UK Ministers to establish an inquiry

with formal powers.

These Acts relate to formal inquiries with particular powers. There are
other specific powers to set up inquiries contained in specific legislation
including the Social Work and the Education Acts. Beyond such ‘formal”
inquiries, there is nothing that prevents anyone setting up an inquiry. It

will just not have formal powers.

Similarly, a rapporteur would have no formal powers and no particular
legal status. They would simply be a person appointed to a do a specific

task with a specific remit.
Let me know if you would like any further information on any of this” 138

2.106. Later that day the same official wrote to the Minister with additional information
following a further discussion with a person that the Minister advised the

official to speak with about the appointment of a rapporteur:

“the term rapporteur is used in a very specific context in the European
institutions and that it relates to an elected representative... who is
appointed to make a report to a committee or the parliament. The
representative’s role is seen as independent... their report, which is in a
sense a considered option on the matter, is however then subject to

amendment by the political groupings.

138 A18234214 - KNX 1/56 Part 12 - Email to the Minister for Education and Young People. Various
guestions. p. 257. 30 November 2004.
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We discussed what we had in mind here and, while he understood the
attractions of the term, he wondered whether it might be better to avoid

it and use instead words like independent expert/independent report.

You might be interested to know that in a conversation between Helen
Holland and [official], Helen mentioned that one of the things they hoped
to get from Wednesday was clarity about what the “thing” is that we are

describing, both in the sense of the rapporteur and the package” *°.

2.107. On the same day, the official wrote to the Helen Holland about a number of

topics, which included the following:
“Investigative work [Rapporteur]

From our discussions with you and your conversation with the Minister it
was clear that one of the key questions for survivors was why was no
one able to stop the abuse happening to them. Following these
discussions the Minister has decided to appoint someone with
experience in the field to analyse: What were the policy and regulatory
requirements of the time? What systems were in place to monitor the
operation of these requirements? How was this monitoring carried out
in practice? By answering these questions, through examination of past
inspection reports and records, [the rapporteur] will be able to gain an
understanding of why the systems then in place did not prevent the
abuse or identify its extent; compare past practice to the current position
identifying any issues which would merit further consideration; and,
produce a report for the Executive [which will be made public]”140.

2.108. On 30 November 2004, an official sent the Minister for Education and Young
People a “Briefing Pack for Debate on Petition PE 535", containing various

attachments, including a Q&A paper and background briefing (including on the

139 A18234214 - KNX 1/56 Part 12 - Email to the Minister for Education and Young People.
rapporteur. p. 256. 30 November 2004.

140 A18234214 - KNX 1/56 Part 12 — Letter from official to Helen Holland. p.187-188. 30 November
2004.
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2.109.

response in Ireland, a note on Quarriers, the Short-Life Working Group

Membership and letters to Michael McMahon MSP)'#1,

The Q&A paper for Committee debate on petition PE535 on 1 December 2004
contained (amongst other material) the following:

“Q. Are you going to apologise to those who suffered abuse in List D

schools or residential establishments?

A. We have done so. In his statement the First Minister gave a sincere
and full apology on behalf of the people of Scotland to those who were
subject to such abuse and neglect;, who did not receive the level of love,
care and support that they deserved and who have coped with that
burden all of their lives. [NB based on text of draft apology as at 30/11/04]

Q. Did you consult with survivors in making this decision?

A. Officials had contact with survivors, including meeting representatives
of the In Care Survivors group INCAS) and conversations with
individuals. We also had letters from survivors. From these contacts it
was clear that different survivors had different views. Some favoured an
inquiry. Others had other priorities, and feared an inquiry would divert

time and resources from developing services for survivors.
Q. What will the rapporteur/independent expert do?

A. We want to discuss with other interested parties the remit before
finalising it. The work will look at information about what systems were
in place at different times to deliver and monitor the care provided in
these establishments. It would not look at individual cases. We need to
be careful that this process does not in any way prejudice current or

future criminal or civil cases.

141 F18184 — Email from official to PS/Minister for Education: BRIEFING PACK FOR DEBATE ON
PETITION PE 535. 30 November 2004
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Q. Will the rapporteur/independent expert hear evidence from

witnesses?

A. No. The purpose of this exercise is to review the information held
about systems to deliver and monitor the care provided in these

establishments.
Q. What is the Executive's position on acceptance of liability?

A. Ministers regret very much that abuse took place but liability is a

matter for the courts to consider.
Q. Are you considering a compensation scheme?

A. No. My priority is to ensure that support is available for survivors and
| am looking at practical measures to achieve this.

Q. Will you consider it in the future?

A. We have no plans to do so. We are concentrating our efforts on

providing practical and immediate support for survivors.

Q. If the report shows that systems were defective would we admit
liability?

A. It will be for the courts to decide on questions of liability” 142.

2.110. Also on 30 November 2004 the Minister for Education and Young People wrote

to an official about the speech he intended to give at the Public Petitions

Committee the next day. He wrote:

“I have seen the revised speech following the latest advice from OSSE.
I am content with the speech as it now stands and assume this will
minimise any concerns that at this stage any risk to the Executive is
being extended unnecessarily.

142 A18234214 - KNX 1/56 Part 12 - Draft Q&A document. Q&A FOR COMMITTEE DEBATE ON
PETITION PE 535 ON 1 DECEMBER 2004. p. 50-81. 1 December 2004. also attached within email

F18184.

67

SGV-000000056

68






2.114.

2.115.

those actions will reassure Parliament and the survivors of abuse that

we are being as open as possible.”,

“I confirm that | will establish another short life working group to examine
the issues, which will involve individuals who have experienced abuse”,

“| said to the Public Petitions Committee that Cathy Jamieson had written
to the Scottish Law Commission to invite it to review the laws on
limitation. | now inform Parliament that the Commission will prepare and
publish in the second half of next year a paper for public consultation on

limitation, and that it will report to Ministers in 2006”,

‘INCAS has submitted an application to the Executive to improve
counselling services for survivors of in-care abuse ... | have told INCAS
that | am prepared to provide the necessary financial support to help

develop such services further”;

“One issue that keeps arising in discussions with survivors is their need
to understand more fully why the abuse that they experienced was — as
they would put it — allowed to happen ...The issue is difficult , and | am
conscious that a number of court actions are currently on-going ... | can
say to Parliament that | intend to appoint someone with experience to
analyse independently the regulatory requirements of the time, the
systems that were in place to monitor operation of those requirements
and, in general, to analyse how that monitoring was carried out in
practice”.

In response to a question from Dr Sylvia Jackson on a lack of training and
checks for owners and staff in private residential establishments, the Minister

responded that he “will happily look into the issues”.
The Minister went on to say:

‘[wlhat | have suggested is a positive way forward that will address all

n.ow

outstanding concerns”; “[iln what | have said today, together with what

the First Minister said on behalf of the people of Scotland, we offer for
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the first time comprehensive plans to address what survivors have asked
of the Executive and Parliament. By following the proposals through, we
will be able to shed more light on the national shame that in-care abuse
represents. | believe that the plans will immeasurably improve the

services that are available to survivors”.

2.116. During the debate, in the context of noting that there were various views on
appropriate future action, Karen Gillon stated that: “[t]here are strong views on

all sides amongst the survivors. Some want a full public inquiry, others do not”.
2.117. Towards the end of the debate, Peter Peacock stated:

‘| stress that we are picking our way through a legal minefield...
However, | am determined to get to the other side of that minefield, to do
so in such a way that | come through unscathed — | mean that in the best
sense — and to address the problems without compromising the legal

entitlements that people have in the system”.
2.118. By way of summary, the Minister stated:

“Lord James raised the question of an independent inquiry. | respect the
fact that the contributions from Rosie Kane, Campbell Martin, Linda
Fabiani, Kenny MacAskill and others indicated that some people are
certain that a public inquiry would be the right way forward”, but he “had
to say that the debate demonstrated the degree of uncertainty about that.
Nicola Sturgeon, Patrick Harvie, Fiona Hyslop, Robert Brown, Janis
Hughes, Scott Barrie, Bill Aitken, Kenny MacAskill and Karen Gillon
pointed to reservations about the outcome of an inquiry”.

2.119. The Minister continued his summing up:

‘I will run through the points that Lord James made about what an
independent inquiry would do. He said that it might allow the proper
recognition of what had happened; let lessons from the past be
understood, to inform today's practice; ensure high-quality support for

survivors; ensure access to rights and remedies; and address the
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Our difficulty is how we reconcile our position in court with what has been
said by Ministers. There is a risk that the Pursuer's Counsel will question
how sincere the First Minister's apology was, given that we have an
outstanding Note of Argument in the court case to the effect that the
Pursuer should not be allowed to bring in an argument (that SED had a

general duty to take reasonable care to provide an adequate system

to ensure that no child was exposed to risk of injury) at this late stage in
the debate, without giving us prior notice. This is a technical legal
argument. Counsel would like specific instructions on how he should
respond to such a point if made by the Pursuer's Counsel.

He also anticipates that the Pursuer's Counsel may question our use of
the time-bar defence, given the commitments made by Ministers, and will
require a line to take on that. He will also need a line on any argument
which might be made around our reluctance to produce documents
earlier this year for DPA reasons, in light of the commitment to produce
them now. | think that can be covered by saying that the files will only
be made available in a redacted form with personal details excluded, and
accordingly our approach has been consistent, but this might require
further thought”*50.

In the period following the refusal of a public inquiry in 2004, calls for an inquiry
continued in response to certain events (detailed below). Furthermore, some
survivors continued to advocate for an inquiry throughout the timeframe
considered by this report; for example, a note of a meeting between Scottish
Executive officials and certain survivors on 20 November 2006 stated that:
“[tlhe group expressed their strong feelings of disappointment that the Scottish
Executive was maintaining its position that there would not be an Inquiry”. The
note went on to record that whilst officials “respected these views, Ministers

had decided against holding an Inquiry. One of the main problems in setting

150 A19810503 - KNX 1/56 Part 13 - Email between officials. Public Petition PE535 - McEwan v
Hendron. p. 626-627. 02 December 2004.
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up an inquiry is that it would hold up existing court cases which have probably

already taken years to come to court”®.

On 12 January 2005 an official wrote to the Minister for Justice, with “lines to
take” on historical abuse, which described the Executive’'s position following

the parliamentary debate and First Minister’s apology. The lines included:

“Is this an apology?

Yes. The FM gave a sincere and full apology on behalf of the people of

Scotland to those who were subject to such abuse and neglect.
Why was the apology been so long in coming?

Scottish Ministers have been anxious at all times to do the right thing by
the survivors of abuse. They made it clear that they wanted an apology

and we have now apologised.
Have you been forced into an apology?

No. We apologised because Ministers - and the public at large - share
the profound sorrow that these individuals were subjected to such

treatment.
Is this an admission of guilt/liability?

No. We are profoundly sorry that these individuals were subjected to
such abuse and neglect and did not receive the level of love, care and
support that they deserved. The Scottish Ministers are not responsible
for what happened and this is not, therefore, an admission of liability.
That is a matter for the courts to determine.

Will the victims receive compensation from the government?

151 B1053921 — Email from official to Mr David Whelan (FBGA). Note of Meeting between FGBA and
the Scottish Executive on 20 November 2006. 22 January 2007.
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Our focus is on providing immediate, practical support for survivors. ltis
for those who are responsible to pay compensation. That would be a
matter for the courts.

Will there be a public inquiry?

The Minister for Education and Young People has made his position on
this issue very clear and concluded that a public inquiry would not add to

our current actions and considerations” 12,

The period from 2005 to 2008

2.124. With regards to the 2005 to 2008 period, a number of developments occurred

including:

(i) the Scottish Executive had taken steps to provide survivors with

access to its records93.154:

(i) the Short Life Working Group on Survivors of Childhood Sexual
Abuse, the National Strategy for Survivors of Childhood Sexual Abuse
(SurvivorScotland) and the Reference Group on Adult Survivors of
Childhood Sexual Abuse were established (covered under chapter 10 of

this report);

152 A19810503 - KNX 1/56 Part 13 - Email to the Minister of Justice. RE: IMMEDIATE: CROSS
PARTY GROUP ON SURVIVORS OF CHILDHOOD SEXUAL ABUSE. p. 462 - 465. 12 January
2005.

153 A26584680 - Report from the Scottish Information Commissioner. Examination of the Scottish
Executive Education Department’s Procedures for the Identification and Provision of Access to
Records related to Children’s Homes and Residential Schools. June 2005.

154 Note: On 14 January 2005, the Minister for Education and Young People and the Scottish
Information Commissioner agreed terms of reference for the Commissioner’s review of the Scottish
Executive Education Department’s work to trace and make available records about institutional
children’s homes and education (following the Minister asking the Commissioner to carry out a review,
announced during the debate on Petition PE535). The Scottish Information Commissioner published
his report on 23 June 2005. The findings of the report noted: “My overall conclusion is that the
Scottish Executive has taken all reasonable steps to trace and open all historical records that it holds
relating to institutional children's homes and residential schools in Scotland” (the report also contains
a helpful background section).
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of recent developments. Within the context of SurvivorScotland, the
national strategy for adult survivors of childhood sexual abuse, which is
being led by the Minister for Public Health, we intend to improve the well-
being of, and services for, all survivors and to raise public awareness of

the existence and impact of all forms of abuse.

The reference group that is taking forward SurvivorScotland has
recognised the specific needs of in-care abuse survivors by establishing
a sub-group, which is chaired by Gary Westwater and is made up of
survivors and other stakeholders. That group concluded its work this
week with proposals for a national service framework. It wants a national
hub that provides advice and information and is able to link up with the
local services that in-care survivors need, which should include

advocacy, mediation and counselling services.

| am persuaded in principle that that is the way forward. | have made
available central funding for the next three years and, subject to the
comments of the SurvivorScotland reference group, | expect to be able

to move ahead quickly with the procurement of this national service.

More widely, the Scottish Government has listened to survivors and their
explanations of the importance of society acknowledging the suffering
that they have experienced. At the moment, the courts are the only
avenue by which survivors can receive such public acknowledgement.
Of course, it is essential that abusers are brought to justice, but often
that route alone will not meet survivors' needs.

| am pleased to inform Parliament that we have been actively scoping
the adaptation of the principles of a truth and reconciliation model. We
are committed to that. We are considering good practice examples for
establishing a forum to give survivors the chance to speak about their
experiences and to help them come to terms with the past. That will
provide an invaluable opportunity to establish the facts, learn from the
suffering and use the experience to help us protect and provide for
children in the future.
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2.139. Officials liaised with Ministers on media lines and in response the Cabinet
Secretary for Education and Lifelong Learning agreed that'’®: “we retain (and
emphasise) that there is a live police investigation but that we go on to strongly
condemn the alleged abuse and to say that we will consider what action may
be appropriate once the investigation is complete”. An official later wrote: “|
think the cab sec’s office will be commissioning more wide ranging advice later
today on the options / pro / cons etc for an inquiry. The cab sec wishes to
explore this issue. In the meantime, we must be careful not to rule anything

out (or in)"77.

2.140. In the same chain of correspondence, an official requested background to
other public inquiries with pros and cons. Another official replied:

“Public inquiries have significant potential as a means of investigating
the incidence, causes and effects of institutional child abuse. They can
examine the past without the restrictions placed on courts, and can
commission their own research and listen to survivors in a non-
adversarial setting. An extensive independent review into historical
abuse in residential schools and children’s homes in Scotland from 1950
to 1995 has already been conducted and was published in 2007.

Furthermore, public inquiries can be both expensive and time-
consuming. These are potential drawbacks to consider when choosing
this process to redress historical cases of child abuse; survivors may feel
the money directed to an inquiry would be better spent directly on helping
them to heal. An additional inquiry could delay the opportunity for
individuals to access immediate and more tangible forms of redress.

Public inquiries are most likely to make their distinctive contributions by
holding organisations and/or the government (not individuals)
accountable for abuse. Scottish Government is aware that mechanisms

for determining State liability direct and across the board in relation to

176 A6600297 — Email chain between officials. FW: UPDATE — MEDIA REPORTING OF FORT
AUGUSTUS CHILD ABUSE CASE. 20 August 2013.
177 A6600297 — Email chain between officials. FW: UPDATE — MEDIA REPORTING OF FORT
AUGUSTUS CHILD ABUSE CASE. 20 August 2013.
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2.142.

international human rights abuses are not currently available in Scotland”
178

On 19 August 2013, the Cabinet Secretary for Education and Lifelong
Learning, Mr Russell, and the First Minister requested a briefing note on the
Fort Augustus Abuse Case from Child Protection Policy officials'"®180,
Officials provided this on 20 August 2013, and their advice noted that the
significant and ongoing media coverage of historical child abuse at the Fort
Augustus Abbey School and Carlekamp Preparatory School included calls for

an independent inquiry. The briefing stated:

“The media is now leading with calls for such an inquiry and reporting
that leading children’s charities (Children 1st and the NSPCC), the
Children’s Commissioner, the Liberal Democrats and Labour are backing
calls for this... Current holding lines reflect that Ministers cannot
comment about the detail of a case while the subject of a live police

investigation or court proceeding” '81.

Later on 20 August 2013 senior officials provided advice to the Cabinet
Secretary for Education and Lifelong Learning regarding “whether to hold an
inquiry into Fort Augustus historic child abuse case”. The advice noted: “While
the police investigation into alleged abuse is still going on, Ministers will be
unable to comment about the detail of the case, to avoid prejudicing potential
court cases”. Regarding an inquiry, the advice said: “An inquiry might be the
means to acknowledge the victims’ experience and might encourage other
victims to come forward. Before deciding on a remit, Ministers would need to
know the findings of the police investigation in order to focus the scope of the
inquiry in a way which advanced the survivors’ interests. They might also want

to consult the survivors at an appropriate point. Another factor to bear in mind

178 A6600297 — Email chain between officials. FW: UPDATE — MEDIA REPORTING OF FORT
AUGUSTUS CHILD ABUSE CASE. 20 August 2013.

179 AB599995 — Email chain between officials and office of Cabinet Secretary for Education and
Lifelong Learning. FW: Fort Augustus Abuse Case — SCANCE please.19 August 2020

180 A6599801 Email between officials. FW: Fort Augustus — briefing note for the first minister. 19
August 2013.

181 A6602801 — Email from an official to First Minister and Cabinet Secretary for Education and
Lifelong Learning. RE: Fort Augustus Historic Child Abuse Case. 20 August 2013.
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2.144.

2.145.

as investigations proceed is that the list of alleged victims is likely to grow
longer and may spread to other institutions”. The advice also considered the
timing of any inquiry, options other than an inquiry and existing support for
survivors. The advice concluded by recommendation that it would be
“‘premature to decide on an inquiry into Fort August Abbey School until the

facts are clearer” 182,

On 21 August 2013, an official sent a note entitled “Fort August support for
survivors” to the First Minister and Cabinet Secretary for Education and
Lifelong Learning, further to the briefing provided the previous day'®3. The
note outlined the measures that were already in place to support survivors
from Fort Augustus and their families, including services, SurvivorScotland
and ICSSS. It also noted that the National Confidential Forum would be

available in due course.

Also on 21 August 2013, Cabinet discussed recent reports of historical
physical and sexual abuse. Mr Russell noted that “Scotland’s Commissioner
for Children and Young People, Tam Baillie, had — in view of the gravity of the
allegations — called publicly for an independent inquiry”. At this meeting:
“Cabinet members agreed it would be helpful to set out the range of inquiry
and/or investigation options (short of a full public inquiry) that might be
available. The range of alternative options should, as far as possible, avoid
the length, cost and complexity associated with public inquiries but might
usefully retain the power to compel witnesses, if required” 184,

At the same meeting on 21 August 2013, Cabinet discussed the Fort Augustus
case. An email with the readout noted that: “Ministers accept there shouldn’t
be any inquiry into Fort Augustus while the police investigation is ongoing...

However, separately, Ministers wish briefing on the range of other options,

182 A6610300 — Email from official to First Minister and Cabinet Secretary for Education and Lifelong
Learning. RE: Fort Augustus Historic Child Abuse Case. 20 August 2013.

183 A6609714 - Email from official to First Minister and Cabinet Secretary. RE: Fort Augustus Historic
Child Abuse Case: Follow Up. 21 August 2013.

184 A26635115 — SC(13)24 Conclusions. 21 August 2013.
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2.147.

2.148.

short of a full public inquiry, to investigate similar cases in future. They are

keen that any inquiry would have power to compel witnesses”'®.

On 26 August 2013, a senior official sent an email to other officials which noted
that work was ongoing to: “advise Ministers on possible SG reactions to the
Fort Augustus case on child abuse. So far there has been good liaison across
the office to pull together advice for Ministers. There was discussion about
this at last week’s Cabinet, following which [an official] in Justice Directorate
is leading on preparing advice on alternatives to an inquiry which might be
used in due course in this case, and, separately, in similar cases in
future...The Permanent Secretary has expressed an interest in next steps”.

The email stated: “There are a lot of different SG interests involved in this” and
identified officials from the following areas: child protection, mental health of
abuse survivors, liaison religious groups, schools, inspection,
communications, legal, police, and prosecution. Finally, the email stated: “it
would be helpful to convene a short meeting of those involved so that we can
be sure that we are all clear about who is responsible for which dimension and
discuss where this may go next” 8. The meeting was planned for 28 August,
and a briefing previously sent to the First Minister and Cabinet Secretary on

the issue was shared with attendees'®”’.

An email between officials on 28 August 2013 provided an update about what
was discussed at the meeting that day. It noted “that Ministers were not
minded to hold a public inquiry [into Fort Augustus] but had asked for
information about action that could be taken short of a full public inquiry”. The
email said that at the meeting an official: “noted the uncertainty over the
purpose of any such inquiry and what Ministers were seeking to achieve. She
felt that their focus was on the survivors and their families and what could be
done to help them”. The email said that another official spoke about the

SurvivorScotland Strategy and the National Confidential Forum, and she

185 AB611892 — Email between officials. Fort Augustus — Readout from Cabinet. 21 August 2013.

186 A6653789 — Email between officials. FW: restricted-policy: Fort Augustus: issues for Ministers. 26
August 2013.

187 A6653829 — Email from official to meeting attendees (officials). Restricted — Fort Augustus
Meeting. 28 August 2013.

86

SGV-000000056

87



2.149.

2.150.

stated: “this was helpful in positioning us as central to any forward planning.
People were clear... that a great deal had already been done in terms of
inquiries and reviews”. The general consensus of the meeting “was that the
Catholic Church should commission an independent inquiry and that SG

should encourage them privately to do so” 188.

In early September 2013, correspondence and attachments indicated a
briefing was sent to the Permanent Secretary regarding “Child abuse cases:
Options for Inquiry or Investigation” (including historical cases)'81%0  This
followed Cabinet’s agreement on 21 August 2013 that an exercise should be
undertaken to examine the range of inquiry or investigation options currently
available or which might be developed. The attachment comprised a Cabinet
paper addressed from the Cabinet Secretary for Education and Lifelong
Learning, to the First Minister, Deputy First Minister, Lord Advocate, and
Cabinet Secretaries (and dated 11 September 2013). The paper set out the
result of the exercise to examine the range of inquiry or investigation options.
Three options were provided in the paper: (i) Police Scotland investigation, (ii)
an inquiry — statutory or non-statutory, or (iii) an inspection. Factors to be
considered included: avoiding the risk of prejudicing any criminal trial, what
the scope of the inquiry or investigation should be; who should lead it; and
whether it is necessary to have powers to compel people to give evidence.
The paper noted that only statutory inquiries had powers of compulsion. A
final paper was submitted as a Note for Cabinet for discussion on 18 March

2014, and is discussed below.

From 2012 to 2014 the Scottish Government participated in the SHRC led
InterAction process (noted above) to develop an Action Plan to implement the
recommendations in the SHRC Framework. This is covered more fully in
chapter 12 of this report (SHRC Framework and Interaction Process). A draft
Action Plan was published in August 2013 and consulted on in early 2014.

188 A6657884 — Email between officials. Fort Augustus Meeting 28 August 2013. 28 August 2013
189 AG6685055 — Email with attachment between officials. RE: Brief to Perm Sec. 3 September 2013.
190 A6653889 — Briefing from Cabinet Secretary for Education & Lifelong Learning. Child Abuse
Cases: Options for Inquiry or Investigation.
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2.154.

2:155,

2.156.

Scottish Government has decided instead to invest resources in the health
and wellbeing of former residents, including survivors and to establish the
National Confidential Forum as a public health initiative which sits within a
wider policy context, including the Survivor Scotland Strategy and wider justice
initiatives. The police investigation must take priority and we must not
prejudice or jeopardise the investigation or any criminal court actions which

may follow”.

Regarding the Northern Ireland Inquiry into institutional abuse, the Annex said:
“In Scotland there have been a number of inquiries and a review into child
abuse in care which have made a significant impact on our policy and practice.
Furthermore the Scottish Human Rights Commission has recommended that
there should not be an inquiry but a review to consider what added value an

inquiry would have and should scope potential costs”.

Regarding the Damages Bill and apology legislation, the Annex said: “The
Scottish Government will introduce a Damages Bill, which was announced as
part of the 2013-14 Programme for Government Statement, this session...
The Scottish Government extends a cautious welcome to Margaret Mitchell’s
proposal for an Apology Bill, particularly if a greater use of apologies would
result in better outcomes for those who have suffered harm, including
survivors of historic abuse. The Scottish Government is unable to form a final
view on the proposal until the finalised proposal is available and have had an
opportunity to consider the detail and its potential implications™'%4.

At Cabinet on 18 March 2014, members discussed a paper entitled “Options
for Inquiry or Investigation”1%5. The paper identified that a non-statutory inquiry
had certain shortcomings as problems arise, including: giving those involved
a voice; recovering relevant documents; and securing attendance of reluctant
witnesses. It further noted that for these reasons most modern inquiries are
set up in terms of the Inquiries Act 2005. It noted: “An inquiry under the 2005

Act may be established where a Minister considers that particular events have

194 A7660812 — Email between officials. FW: Parliamentary Debate — Public Petitions Committee
Report into Tackling Child Exploitation in Scotland — Tuesday 28 February 2014. 24 January 2014
195 A26660439 - SC(14)10th Meeting Paper. 18 March 2014.

89

SGV-000000056

90



2:15F:

2.158.

caused, or are capable of causing, public concern, or that there is public
concern that events may have occurred... It is generally accepted to be

robust”19.

On 25 March 2014 an official wrote a letter to a survivor, responding to his

email of 11 March to Ms Sturgeon, Deputy First Minister. The official stated:

“In your e-mail you ask about a public inquiry. As you may be aware, in
Scotland, there have been a number of inquiries into child abuse in care.
The Scottish Government also commissioned Tom Shaw to undertake a
systemic review of the systems of laws, rules and regulations which
governed residential schools and children’s homes between 1950 and
1995. These inquiries and Review have made a significant impact on
policy and practice in Scotland. As such we decided to focus on the
prevention of abuse in residential care and providing support for
survivors, rather than initiating a further inquiry. This was announced in
a statement to Parliament by the Minister for Children and Early years
on 7 February 2008”197,

In an FMQ briefing dated 29 April 2014, regarding a public inquiry, it was

stated:

“Scotland has held a number of inquiries (for example, the independent
inquiry into abuse at Kerelaw School published in 2009) and reviews
(including the Historical Abuse Systemic Review in 2007). We note that
the Interaction Action Plan does not recommend a Public Inquiry. It
noted that ‘discussions [on the value of an inquiry] articulated doubts
regarding the value and possible benefits’. Concerns included that an

inquiry might:
e take alongtime

e outcomes might not offer tangible support

196 A26660439 - SC(14)10th Meeting Paper. 18 March 2014.
197 ABQ78486 — Letter from an official. MACCS — Case 2014/0010021 — Final response, 25 March

2014.
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“It is important that we are seen both not to be reactive in responding to
the Home Secretary’s announcement, or complacent about the position
here in Scotland. We are not aware of allegations of this scale or nature
in Scotland, and some at least are to do with Westminster itself. That
leads to the conclusion that we would not have a rational basis for
following the Home Office. But you don’t know what you don’t know, so
it would be unwise to say or imply that similar things did not or could not

happen here.
The best response therefore is to:
¢ Restate our abhorrence of the alleged acts

¢ Point to what we have done since devolution to investigate crimes

of this sort, learn lessons and heal victims
¢ Invite those with evidence to contact the police

¢ Confirm that we are in touch with the Home Office about the scope
of their inquiries and will make sure that any additional lessons

arising from them for the Scottish system are taken on board.”?".

2.161. On 10 July 2014 an FMQ Briefing addressed questions including whether
Scotland would hold a public inquiry into historical child abuse — the suggested
response highlighted actions the Scottish Government had already taken to
commission the Tom Shaw review, report into child abuse at Kerelaw
Residential school, provide funding to ICSSS, and the forthcoming National
Confidential Forum. The briefing made further points about how the culture,
legislation and policy around child protection had changed considerably over
past decade. Finally, the briefing made the point that: “We recognise the need
for adult survivors of abuse to be supported and heard and are leading the
way in funding specialist services to ensure survivors get the help they need,

201 A8825810 — Email from official to Minister and Cabinet Secretaries. RE: Submission to Ministers:
UK Inquiries into Historical Sexual Abuse. 8 July 2014.
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abuse at this stage, it would be useful to set out the current framework of child

protection measures in Scotland and indicate that Ministers were open to

suggestions of further ways to enhance child protection”2%.

2.164. Finally, the conclusions reported that Cabinet agreed:

“(a) The Permanent Secretary should ensure that appropriate action was
taken within the Scottish Government to establish: that any allegations
about the cover-up of systematic sexual abuse of children had been
properly considered; and whether there was any evidence that any such
allegations that might have existed had been suppressed by persons in
positions of power; and

(b) A clear statement about the range of current child protection and
survivor support measures should be drawn up that might form the basis
of a Parliamentary Statement in August. This would be used to reassure
the public about the robustness of the current measures, but also to
signal Ministers’ willingness to respond positively to ways in which the

current framework might be enhanced.

(Action: Cabinet Secretary for Education and Lifelong Learning; Cabinet
Secretary for Justice; Permanent Secretary; Children and Families

Directorate)” 207

2.165. Between 17 and 23 July 2014 officials corresponded regarding historical child

abuse and Scotland’s response to the inquiries announced by the UK

Government208209210 - Thjs included the development of a cross-Directorate

action plan. On 23 July 2014 officials corresponded regarding draft advice to

Ministers: “address[ing] the action points raised by Cabinet on 15 July... we

expect this to be discussed again at Cabinet on 5 August”. The draft advice

included background, a key issues section, and what Scottish Government’s

206 A26659918 — SC(14)24™" Conclusions (Revised). 14 July 2014.
207 A26659918 — SC(14)24™ Conclusions (Revised). 14 July 2014.
208 AQD05561 — Email chain between officials. For HSCMB this morning — FW: Historic Child Abuse.

23 July 2014.

209 AG005574 - Email chain between officials. FW: HISTORIC CHILD ABUSE. 21 July 2014.
210 A9005583 - Email chain between officials. FW: HISTORIC CHILD ABUSE. 17 July 2014.
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2.167.

response could cover, including noting the 2004 apology, Tom Shaw’s review,
the cataloguing of files, new public records legislation, the National Strategy
for Adult Survivors of Childhood Sexual Abuse, ICSSS and National
Confidential Forum?211.212,

A briefing regarding historical abuse of children in Scotland was sent to
Ministers by an official on 25 July 2014. The purpose of the briefing was to
“provide advice on what the Scottish Government’s response should be in light
of the two reviews announced by the Home Office into Historic Abuse”. This
was noted as being in the context of the Cabinet discussion on 14 July. The
paper suggested Ministers take the following position:

“The UK Government are seeking to respond to a specific set of
concerns. We have no evidence or allegations which suggest that there
is a Scottish dimension to these particular concerns; nor of parallel
situations in Scotland. If such evidence or concerns come forward, we

will institute the necessary searches and enquiries without delay.

We are not complacent; we have created a framework to provide
survivors with a climate of trust and support which will encourage and
enable those with concerns to come forward and to be heard, and we

are focusing our efforts on enhancing our offering to survivors.

We are equally focused on building on our preventative approach to such
abuse, and ensuring our child protection systems are as robust as
possible for children and young people growing up in Scotland today” %3,

With regards to the ‘lack of specific allegations in Scotland’, the briefing noted:
“We are not aware of allegations in Scotland of the sort of systematic abuse
o[r] cover up that have been well established and the subject of extensive
public comment, as is the case elsewhere in the UK. The Scottish

Government, like other public bodies, MSPs and others in public life receive

211 AB916991 — Email between officials. FW: Historic Abuse of children in Scotland. 23 July 2014.
212 AB916991 — Email from official to another. FW: Historic Abuse of children in Scotland. 23 July

2014.

213 AQ005445 — Email chain with email from official to Cabinet Secretaries. Historic Child Sexual
Abuse — Advice to Ministers — 25 July 2014. p. 47. 5 August 2014.
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2.169.

2.170.

fairly regular allegations of specific incidences of abuse, which we direct to the

police” 24,

With regards to the potential for a public inquiry, the briefing noted: “This has
been a live issue for survivors and a sense that Scottish survivors may
somehow miss out as a consequence of the Home Office inquiries. There is
scope to work collaboratively with survivors to undertake scoping work and
research to identify what could be the focus (if anything) of a public inquiry.

Again, action to make reparation is likely to diminish this lobby to some extent”
215

Following the briefing sent to the Cabinet Secretary for Education and Lifelong
Learning on 25 July 2014, his private secretary wrote to officials and stated
that the Cabinet Secretary asked for “work on a cabinet paper to be
undertaken so that it can be agreed by the end of this week to be tabled at
cabinet on the 12 of August”. An official replied to confirm that “Mr Russell
does not want a substantive discussion today at Cabinet because he wants to
see some more work done on this, here’s a summary of the output of the
meeting, which is basically a commission for a detailed Cabinet paper for next
week”. The official went on to summarise what the Cabinet paper should
cover, including that “we have not had substantive credible allegations [of
cover ups of abuse]” and the SG response will “focus on the contrasting

practice from England and Wales” 216

On 4 August 2014 an email was sent by a Crown Office official to the Lord
Advocate and Permanent Secretary, which said that: “There is significant
experience and expertise in Scotland in investigating and prosecuting
allegations of historical sexual abuse, including those relating to adults who
abused their positions of trust in educational and care institutions, and bringing

them to conclusion before the courts” and “Any allegations made today will be

214 A9005445 — Email chain with email from official to Cabinet Secretaries. Historic Child Sexual
Abuse — Advice to Ministers — 25 July 2014. p. 47. 5 August 2014.

215 A20735871 — Email from official to Cabinet Secretaries. Historic Child Sexual Abuse — Advice to
Ministers — 25 July 2014. P. 47. 5 August 2014. Also appears to be in A9005445.

216 AQ005464 — Email between officials and office of Cabinet Secretary for Education and Lifelong
Learning. FW: Historic Child Sexual Abuse — Advice to Ministers — 25 July 2014. 5 August 2014.
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2.171.

2.172.

2.173.

thoroughly investigated and victims will be supported throughout the criminal

justice system” 217,

On 7 August 2014, an official sent a briefing to the Ministers for Public Health,
Community Safety and Legal Affairs, and Children and Young People, in
preparation for their meeting with survivors on 13 August. It noted that “at a
meeting between Ministers on 3 June it was agreed that all three Ministers

should meet with the survivors” 218,

On 12 August 2014, Cabinet discussed SC(14)79 Cabinet Paper on Historical
Child Sexual Abuse, presented by the Cabinet Secretary for Education and
Lifelong Learning. The purpose of the paper was stated as: “Cabinet is invited
to note the Scottish Government’s position in relation to the two inquiries
announced by the Home Office into historical child sexual abuse” 2.

The paper stated:

“The situation in England and Wales is being driven by specific
allegations of systematic historic abuse by high profile individuals, of
institutional failure and in one case of Government involvement in cover
up activity. In Scotland the pattern of allegations is different, and those
that bear any parallel with cases in England & Wales have been
previously and thoroughly investigated. For this reason | do not believe
that there is a basis for a separate inquiry in Scotland at present,
although we would wish to review this position if credible new information
came to light.

On this basis, | propose that our position should be the following:

In relation to historic sexual abuse:

217 A9005470 — Email from official to the Lord Advocate and Permanent Secretary. Discussion — 5
August — Historic Allegations of Child Abuse. 4 August 2014.

218 A11930343 — Briefing to Ministers from official. Ministerial meeting with survivors of childhood
abuse — Wednesday 13 August 2014 — 15.00 To 16.00. 7 August 2014.

219 A26657810 - Cabinet paper. SC(14)79. Historic Child Sexual Abuse, 12 August 2014.
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Through the Shaw Review, we have already undertaken a

thorough examination of historic child abuse in residential care.

There is considerable experience of investigating and prosecuting
allegations of historic sexual abuse in Scotland, and Scottish
experts are commonly sought out to lead investigations elsewhere
in the UK. In addition, the Crown Office through the National
Sexual Crimes Unit has developed an expertise in investigating
and prosecuting historical institutional sexual abuse.

The people of Scotland can be assured therefore, that any new
allegations that may surface will be thoroughly and effectively
investigated, and that survivors will be supported throughout the

criminal justice system.

There are also arrangements in place to support survivors who do
not wish in the first instance to report their abuse to the Police.

In relation to child protection:

We are focused on building on our preventative approach to
abuse, and ensuring our current child protection systems are as
robust as possible. To that end, | have invited Jackie Brock (Chief
Executive of Children in Scotland) to co-ordinate a report that will
consider the recent changes that Scottish Government has
implemented to address the safety of children and young people

and the safeguards that have been put in place.

There are currently no calls from external stakeholders in
Scotland for mandatory reporting of child sexual abuse or for the
creation of a specific criminal offence. We agree with the majority

opinion that this would be a retrograde step.

In relation to survivor support:
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¢ We will continue to provide support to survivors of abuse, and are

focused on enhancing and developing this framework” 22°.

2.174. The paper also stated: “Graeme Pearson MSP (Labour) has called for an
independent inquiry to be instigated in Scotland, and this is likely to be the
focus of any Parliamentary interest. We have the option of a Parliamentary
statement on our general approach to these matters. That should be kept
under review in the light of developments, which include the possibility of an

opposition or member led debate before the pre-Referendum period” 221,

2.175. The paper's Annexes discussed additional information, including historical
allegations in Scotland (Annex A). With regards to educational and care
institutions, it noted: “There are on-going investigations into allegations of
historical sexual and physical abuse of children”.

2.176. Regarding support for survivors of abuse, the Annex noted:

“The Scottish Government recognised over a decade ago the need to
reconcile modern society with past abuses in care. That led to a series
of specific steps to meet the particular challenges faced by Scotland’s

care and protection systems. These included:

e In 2002 Chris Daly, a survivor of in care and institutional abuse,
submitted a petition to the Scottish Parliament's Petitions
Committee. This in turn led to a formal apology by the then First
Minister, Jack McConnell in 2004, on behalf of the people of
Scotland by the then First Minister Jack McConnell MSP to all

survivors.

e A Systemic Review of past abuse led by Tom Shaw, which
covered a period of 1950 to 1995 and which led to major
improvements in the way the care system protects children.
Published in 2007.

220 A26657810 - Cabinet paper. SC(14)79. Historic Child Sexual Abuse, 12 August 2014.
221 A26657810 - Cabinet paper. SC(14)79. Historic Child Sexual Abuse, 12 August 2014.
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e A cataloguing of files relating to the management of care units
which can be accessed by any member of the public on request

to the Scottish Government.

e Legislation (Public Records (Scotland) Act 2011) to ensure all
relevant bodies properly manage (and retain) files of those who

had been in residential care”.

2.177. The Annex went on to note that support for survivors could be enhanced in
two ways: working to ensure key parts of the public sector workforce were
supported to have greater awareness of needs of survivors; and expanding
capacity and capability to respond to negative impacts on life chances of
survivors and to give survivors a role in shaping and informing their support.
It also noted: “the further development of mental health services to support
people who have suffered trauma (currently underway) will also help those

survivors who require specialist care” 222,
2.178. Under ‘Parliamentary and Other Handling Issues’, the paper noted:

“Some survivors have petitioned the Scottish Parliament for a public
inquiry into historic abuse and it is believed that the announcement of

the UK inquiries has prompted renewed interest from those survivors.”

“It is anticipated that the introduction of the National Confidential Forum,
the high profile of the UK inquiries and the massive publicity in
connection with Operation Yewtree will drive up demand for support for
survivors with more people disclosing historic abuse and seeking
support. In addition, the SHRC InterAction process has raised

expectations among survivors of further government action and support.”

“A tripartite Ministerial meeting with survivors of historic abuse is
scheduled for 13 August, and it would be helpful to have the Scottish
Government’s position clear in advance of that”.

222 A26657810 - Cabinet paper. SC(14)79. Historic Child Sexual Abuse, 12 August 2014.
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2.179. Under ‘Presentation’, the paper noted:

“There will continue to be calls from a number of survivors, and from
MSPs, for an independent inquiry in Scotland. This is a highly sensitive
and distressing matter, which has given rise to a considerable amount of
justified public concern. Great care will be required to establish and hold

a position which:

¢ Fully acknowledges the gravity of the issues raised, including the
damage the survivors have suffered and their need for continuing

support
¢ Points to the thorough Inquiries already conducted in Scotland

e |s open to the possibility that new allegations might emerge which

would lead us to set up a new Inquiry

e Actively makes it possible for new allegations to be made to the
Police and considered sympathetically

e But in the absence of such allegations, focusses the
Government’s attention on the important tasks of improving the
system of protection for children now, while supporting survivors

of abuse”.

2.180. In the conclusions for the Cabinet meeting on 12 August 2014, the following

points were reported:

“(a) The paper provided the degree of assurance that Cabinet had been
seeking about the handling of previous allegations and the robustness of
the current measures. However (and as the paper acknowledged), it
was important that all aspects of the issue were kept under active review

and that the Government signalled its willingness to respond positively
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2.182.

2.183.

“(a) To welcome the paper and the reassurance that it offered, noting the
specific further work in hand and the commitment to keep the
arrangements under review and to make any changes to those
arrangements that might be necessary or desirable;

(b) That there was, at present, no basis to hold a separate inquiry in
Scotland (but noted that this position would be reviewed if credible new

information came to light); and

(c) That preparations should be put in place to allow Ministers to be in a
position to make a statement to Parliament at the start of the new
Parliamentary year the following month.

(Action: Cabinet Secretary for Education and Lifelong Learning; Children
and Families Directorate)” 225,

On 13 August the Ministers for Public Health, Community Safety and Legal
Affairs, and for Children and Young People met SurvivorScotland officials and
survivors?26.227  Earlier the same day, a survivor sent a “Briefing for Ministers”
to an official, for circulation at the meeting??®. The briefing began with a call
for an inquiry and questions regarding why the present Scottish Government

is not undertaking one.

At the meeting, David Whelan discussed points for consideration. The note of
the meeting stated: “On the call for a Public Inquiry David said that he was
supportive of a review but there should then be consideration of an Inquiry and
what kind of Inquiry this should be. He said that he had met Nicola Sturgeon,
the Deputy First Minister, a few years ago and she was in favour of an Inquiry
suggesting that an SWSI Inquiry might be appropriate”. Helen Holland was
recorded as having said: “She said the current government had been in office
for seven years and had allowed things to go slow. The State was responsible

and survivors deserved more. She felt this was a Justice issue. An Inquiry

225 A26657725 — Cabinet Paper. SC(14)26. Conclusion (Revised 2). 12 August 2014.

226 AQ0B0824 — Meeting note. SurvivorScotland note of meeting with Ministers. 13 August 2014.

227 A9200222 — Email between officials. Survivors Meeting with Ministers. 27 August 2014.

228 A9159385 — Email from survivor to an official. Briefing for Ministers 13/08/2014. 13 August 2014.
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would help organisations as well as survivors”. Christopher Daly’s perspective
was recorded in the following terms: “Chris said initially he had been unsure
about an Inquiry but as two inquiries had now been announced in England he
felt there should be one here. This was the first time in seven years that the
Government had agreed to meet them and discuss things. He said they were

tired of talking”.
2.184. The note of the meeting also stated:

“Mr Matheson said they would consider all the points made to them and
come back with a response. He also said that they would respond to the
Human Rights InterAction Plan.

Ms Cunningham clarified a few points on time bar saying that this applied
only in Civil Law not Criminal Law. She understood that people think that
this should be in just one portfolio but the issues raised did concern all
three Ministers. She would like to find out more about some of the
models suggested today and to try and find a way to deliver something

that works.

Ms Campbell highlighted that considerable progress that had been made
for children over the years. She stressed that this did not mean that they
could become complacent. She welcomed the opportunity to hear
everyone’s views. There were particular issues which would need to be
taken forward and lessons to be learnt from the past. Ministers would
consider these more deeply.

Helen asked about the timescale for a response and if the response
would say why they wouldn’t agree to any of the commitments. -

asked if the response could include mandatory reporting.

Ministers advised that they would be providing a full response before the

InterAction in October” 22°.

229 A9080824 — Note of meeting from SurvivorScotland. MEETING WITH THE MINISTER FOR
PUBLIC HEALTH, MINISTER FOR COMMUNITY SAFETY AND LEGAL AFFAIRS AND MINISTER
FOR CHILDREN AND YOUNG PEOPLE. 13 August 2014.
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following week, informed by specialist legal and procedural advice from

the Lord Advocate and others, as required; and

(b) Proposals should address the nature, scope and legal basis of an
inquiry, including how it would interact with current investigatory
processes and current, planned or potential prosecutions, as well as the
wider set of initiatives to support survivors, such as the National
Confidential Forum, and the work undertaken by Police Scotland to co-

ordinate investigations of alleged child abuse”239.

2.192. Following his statement at the InterAction Event on 27 October, Mr Russell
received letters from Christopher Daly (on 31 October) and another survivor24°
(on 2 November). Both called for a public inquiry. The letter from Christopher
Daly said:

“...during the Interaction process | was more concerned that Survivors
should have something tangible that would meet their everyday needs.
Those needs are now closer to being met with the Scottish Government

commitments to a Survivors Fund and the raft of other commitments.

My own personal opinion is I'm now in favour of a far reaching thorough
public inquiry. That view has been shaped by the backing by the SHRC
stating the door should remain open to such an inquiry taking place.
Furthermore CELCIS (Centre for Excellence for Looked after Children in
Scotland) also backs such an inquiry. Most importantly however was the
general consensus among my peers in favour of a full, open and honest
inquiry.

| therefore urge; Cabinet Secretary Michael Russell, Aileen Campbell
MSP, Michael Matheson MSP and Roseanna Cunningham MSP to
action a tribunal of inquiry which would be the judicious decision. As with

the raft of other commitments the Inquiry should be timely.

239 A26657341- Cabinet Paper SC(14)31. Conclusions. 28 October 2014.
240 A9B23628 — Email to official. Submission to Mike Russell — Public Inquiry. Contains letter from
I (o \ichael Russell, 30 October 2014. 2 November 2014.
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2.193.

To conclude acknowledgement and appreciation has to be given to all
those who have worked hard to take a huge leap forward... Recognition
has to be given to the Scottish Government civil servants also. Thank
you also Cabinet Secretary and Aileen Campbell MSP, Michael
Matheson MSP and Roseanna Cunningham MSP” 241,

On 31 October, Mr Russell also received a letter co-signed by Jennifer
Davidson (Director, CELCIS) and Professor Andrew Kendrick, which stated
‘“We would commend to you that a National Inquiry is an appropriate
mechanism, alongside other actions, to secure the fulfilment of survivors’
human rights... Much has been learned from past reviews and inquiries and it
is important that effort is not duplicated. An Inquiry, however, will offer a
significant contribution to justice for survivors of historical abuse in care”42.

2.194. Adraft response to a Freedom of Information request dated 31 October 2014

2.195.

2.196.

stated that, at the InterAction Recall Day Event, the Cabinet Secretary had
“‘promised to carry out a prompt review of the added value of a National Inquiry

and advised that the door remains open to such an inquiry taking place”43.

Following the Cabinet Secretary for Education and Lifelong Learning’s
attendance at the InterAction Recall Event, FBGA circulated a ‘Case for an
Inquiry’ document to Scottish Government officials (dated 31 October

2014)%*4_ |t listed on pages 8 and 9 the arguments for having an inquiry.

On 3 November 2014 an official sent a draft Cabinet Paper to the Cabinet
Secretary for Education and Lifelong Learning?*®. The paper was on the topic
of a possible inquiry into historical child abuse, and was intended for
discussion at the Cabinet meeting on 4 November 2014 (a draft had been

241 A9623605 — Email from Christopher Daly to official. Letter attached sent today hard copy. Contains
letter from Christopher Daly to Michael Russell, 31 October 2014. Institutional Child Abuse in
Scotland Consideration of a Public Inquiry. 1 November 2014.

242 A9623821 — Email from CELCIS. Russell Inquiry. Contains letter from Jennifer Davidson and Andy
Kendrick to Michael Russell. 31 October 2014

243 A9725786 — Email between officials. FOI (2). Draft response to Freedom of Information request
Fol/14/01622 dated 31 October 2014. 31 October 2014

244 AOB24152 — Email from Secretary of FBGA. FBGA, The case for a National Inquiry. 31 October

2014.

245 AOQB23706 — Email from an official to Cabinet Secretary for Education and Lifelong Learning. RE:
Cabinet Paper - Possible Inquiry into Historic Child Abuse - November 2014. on 3 November 2014.
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2.197.

22198:

previously circulated on 31 October by the same official) %46. Correspondence
regarding the paper included Mr Russell requesting more information about
what Wales were doing and assurance that the Law Officers were content with
the paper?7248. The correspondence also covered Mr Russell’'s concern
about how an inquiry would ensure survivors had public acknowledgement of
their experiences, whilst also ensuring that there was no prejudice to current

or future criminal proceedings4°.

Cabinet Paper SC(14)99 (considered by Cabinet on 4th November 2014) set
out the Scottish Government’s position on the issue of child protection and
historical child abuse. Mr Russell stated that he would make a statement to
the Scottish Parliament the following week on the issues: "[a]s | reported to
Cabinet last week, my experience of the InterAction process has convinced
me of the need for a cathartic process of review to give survivors the
opportunity to move on and thrive. It is essential that, given the very positive
results of the InterAction process and our commitment to working with
survivors in the development of a support fund and appropriate
commemoration, any inquiry must build on the work which has already taken
place. This will provide survivors with a public acknowledgement and
validation of the abuse they have suffered and of its impact on them, and give
them an opportunity to find reconciliation. | have set out in Annex D [of that
Cabinet Paper] how a proposed inquiry forms part of a wider package of
support aimed at mitigating the inequalities that many survivors have endured
as a consequence of the impacts of abuse on their life chances”2%0.

The Minister continued: “I am also conscious that we are vulnerable to political

criticism as the only part of the UK not currently undertaking an inquiry into

246 A9623786 — Email from an official to PS’s Deputy First Minister, Cabinet Secretaries, Ministers,
Lord Advocate and Solicitor General. Cabinet Paper — Possibly Inquiry into Historic Child Abuse —
November 2014. 31 October 2014.

247 A9623635 — Email from an official to Cabinet Secretary for Education and Lifelong Learning. RE:
Cabinet Paper — Possible inquiry into Historic Child Abuse — November 2014. 31 October 2014.

248 A9623658 — Email from PS/Cabinet Secretary for Education and Lifelong Learning to official. RE:
Cabinet Paper — Possible Inquiry into Historic Child Abuse — November 2014. 3 November 2014.

249 A9623712 — Email from PS/Cabinet Secretary for Justice to Cabinet Secretaries, Ministers and
officials. RE: Cabinet Paper. Possible Inquiry into Historic Child Abuse, November 2014. 3 November

2014.

250 A26657165 - Cabinet Paper SC(14)99. Historic Abuse of Children in Care: Proposed Inquiry. 4
November 2014.
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2.199.

2.200.

historic abuse of children in care. Our focus until now, through the work of
SurvivorScotland and its strategy for survivors of abuse, has been
understanding the issues affecting survivors, working with them to develop
and deliver services, and support that enables them to work through the
effects of their abuse on their everyday lives. While we have made great
progress (and the positive participation of the InterAction process is testament
to that), | now believe that the time is right for us to undertake a positive,
meaningful inquiry with significant engagement from survivors and relevant
organisations which would be very different from that proposed in England and
Wales, and which would go further than the 2007 Shaw review”. The paper
noted that: “[tjhe purpose of an inquiry would be to satisfy survivors’ needs for
a public acknowledgement and validation of their experience” 257,

On 4 November 2014 email correspondence between officials contained
comments regarding Cabinet discussions: “Just wanted you to be aware the
Cabinet paper was not agreed. Mr Russell has agreed to take a further paper
developing the paper he took to Cabinet today at a future date to be agreed
with the Deputy First Minister. Mr Russell will still be making his statement

next week”2%2,
A further email between officials regarding the Cabinet meeting stated:

“The FM2°3 had ‘grave reservations’ about an inquiry, and thought that it
should be focused on the criminal prosecutions... DFM?>* and MR2%®
were in agreement, and that a further paper should go to Cabinet in the
next few weeks (potentially early December?). This paper would be
more detailed in terms of remit of inquiry etc. and it would look at the

possibility of a having a Royal Commission on a statutory footing, and

251 A26657165 - Cabinet Paper SC(14)99. Historic Abuse of Children in Care: Proposed Inquiry. 4
November 2014.

252 A27005112 — Email from PS/Cabinet Secretary for Education and Lifelong Learning. Cabinet
Today. 4 November 2014,

253 First Minister.

254 Deputy First Minister.

255 Mr Michael Russell.
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possible chairs etc. MM2% commented that we shouldn’t forget the

important work of the NCF2°7.

The statement on the 11 November will continue, and will state that we
are considering the possibility of an inquiry, and that we want to actively
listen to opinions on the issue, and learn from the mistakes of the inquiry
in England and Wales and not rush into something . . . | will be in contact
under separate cover to request additional briefing and Q and A that may

be required for the statement” 258,

2.201. The final conclusions from the 4 November Cabinet meeting noted key points,
including:

“Development of the outline proposals presented in the paper had been
informed by discussion with the Law Officers, with a view to ensuring that
any inquiry process would not prejudice current or future criminal or civil
proceedings. In addition, active dialogue with survivors and relevant
organisations had been, and would continue to be, an integral part of the

Government’s work in this area.”

“The aims of any inquiry should, in summary, be to raise public
awareness and understanding of the extent of the historic abuse of
children in care, to hear the experiences of people affected and, finally,
to consider to what extent those aspects of practice, policy or legislation

that might have made abuse less difficult had since been addressed.”

“While many witnesses would give evidence voluntarily, the need to have
a complete record would tend to favour some form of statutory inquiry,
although it was not yet possible to reach a definitive conclusion on this
point, given the number of competing factors at play. Whatever the

status of any inquiry, however, the choice of a suitable chair would be of

256 Mr Michael Matheson.
257 National Confidential Forum.
258 AOQB23864 — Email between officials. FW: Important: Cabinet Read Out. 4 November 2011.
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paramount importance, and the right mix of specialist advisers would be

of almost equal significance.”

“‘An inquiry should be about more than prosecution or reparation
(although it should complement both those aims): it must also help
survivors move forward in their lives and should therefore dovetail with a
number of other current initiatives sponsored by the Scottish
Government and others, such as the work of SurvivorScotland, the

InterAction process and the National Confidential Forum” 2%°.
2.202. The conclusions also noted that the following points were made in discussion:

“The fact that parallel inquiries had been commissioned in England and
Wales and in Northern Ireland meant that, in the long run, some form of
inquiry process would be required in Scotland, whatever the problems

experienced elsewhere.”

“Consultation on any draft remit, among survivor groups and others,
appeared a sensible proposal and might increase the chance of securing

buy-in from the outset.”

“it would be vital to ensure that any process of inquiry or other such
exercise did not detract from the primary objective of bringing

perpetrators of serious crimes to justice”

“Some who continued to call for public inquiry might reconsider this idea
if they had a greater degree of confidence in the capacity of the
appropriate authorities to prevent and detect wrongdoing and to bring
perpetrators to justice.”

“The work of an inquiry would, however, also address wider objectives
such as the need to hear testimonies, to create and preserve a national
public record and to hold institutions to account. While no inquiry should

downplay criminality, prosecution was different from (and no substitute

259 A26656456 — Cabinet Paper SC(14)32. Conclusions. 4 November 2014.
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for) the work of an inquiry, and the parallel processes should be mutually

reinforcing”

“The costs associated with statutory public inquiries such as the Penrose
Inquiry, the Vale of Leven Inquiry and the McKie Fingerprint Inquiry were
elevated, as illustrated in Annex C of the paper, and the timescales over
which such inquiries took place were typically highly extended. Given
the complexity of child abuse cases, the historical nature of many cases
and the range and nature of the institutions involved, a statutory inquiry
along the lines suggested might be both long and costly; this would not
necessarily be in the best interests of all concerned.”

“If a public inquiry were to be established, it might nevertheless be
difficult to avoid granting it statutory status — either initially or at some
subsequent point. For while many might testify voluntarily, it was unlikely
that the power to compel evidence would not need to be invoked at some
point, and only an inquiry established under statute could offer this
facility. Statutory status might thereby help address the need to produce
a fair and balanced report which would provide a comprehensive account
of the facts on all sides.”

“It would be important to ensure that the work of bodies such as the
National Confidential Forum and the InterAction process should be

allowed to continue alongside any public inquiry into historic child abuse”
260

2.203. The conclusions ended on this topic by confirming that Cabinet:

“(a) Noted the range of options for delivering a possible inquiry into the
historic abuse of children in care, their likely costs, and the interaction

with the broader range of Government activity in this area;

260 A26656456 — Cabinet Paper SC(14)32. Conclusions. 4 November 2014.
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(b) Noted the need to continue to consult with survivors of abuse and
with relevant organisations as part of Ministers’ ongoing commitment to

democratic participation;

(c) Agreed that further consideration should be given to the legal status,
remit and timescale of any possible inquiry, as well as the period to be
covered, with a view to developing further detailed proposals for Cabinet
in due course, which should be informed by discussion with experts in

the field of public inquiries (such as Rt Hon Lord Gill);

(d) Agreed that, in the course of Mr Russell's planned statement to the
Parliament on 11 November on child protection, it should be made clear
that active consideration was being given to the principle of an inquiry,
taking account of the experience elsewhere in the UK and internationally,
but that it would be premature to announce an inquiry on that occasion;

and

(e) Agreed that Mr MacAskill should obtain assurances from Police
Scotland that the remit of the NCAIU would be sufficiently broad as to
provide a proper route for the investigation of individual cases, whenever

they had arisen.

(Action: Cabinet Secretary for Education and Lifelong Learning; Cabinet
Secretary for Justice; Children and Families Directorate; Safer

Communities Directorate)” 287,

2.204. On 7 November 2014 an official sent the Cabinet Secretary for Education and

2.205.

Lifelong Learning an email with a draft briefing pack for the upcoming
parliamentary statement on child protection and historical abuse. The pack
discussed commitments made by the Scottish Government in response to the

SHRC InterAction Action Plan, announced two weeks previously.

The briefing pack provided ‘top lines’ for the Minister, including “We are

listening to survivors and considering an inquiry”, and further:

261 A26656456 — Cabinet Paper SC(14)32- Conclusions. 4 November 2014.
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“We are carrying out a review of the added value of a National Inquiry.
The door remains open to such an inquiry taking place.
We will be engaging with survivors as part of this process” 262,

2.206. The briefing pack also answered the below questions253:

“Why give statement now, before decision made on public inquiry on

historical child abuse?

There has been a considerable number of significant events, reports and
actions relating to child protection and child sexual exploitation recently.
These have included the publication of the Care Inspectorate and Jackie
Brock reports on Child Protection, the development of the National
Action Plan on Child Sexual Exploitation and the Scottish Government
response to the InterAction report. | considered that it would be helpful

to update parliament of this work as well as setting out our next steps.”
“What support is available to survivors of abuse?

We currently fund 25 organisations across Scotland to provide support
services for survivors of abuse. You can find out about these services on
the SurvivorScotland website. We also fund In Care Survivors Service
Scotland who offer support including counselling, advocacy, befriending
and support to track down and access records. The National Strategy for
Survivors of Child Abuse has now been in place for nine years. Over the
next year we propose to review the Strategy to consider what has been
achieved since its launch in 2005 and to consider what still has to done.
As part of that we will look at other models of care, including some of
those that survivors have identified. Our aim is to have a revised

Strategy that reflects where we are now and identifies clearly what

262 AQ725657 — Email from official to Cabinet Secretary for Education and Lifelong Learning. Child
Protection — Historical Child Abuse — Parliamentary Statement — Briefing for Cab Sec ELL. 7
November 2014.

263 AQ725657 — Email from official to Cabinet Secretary for Education and Lifelong Learning. Child
Protection — Historical Child Abuse — Parliamentary Statement — Briefing for Cab Sec ELL. 7
November 2014.
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actions are required and the timescale for those actions. We will be
seeking the support of all our stakeholders in the development of that
Strategy’.

“When will the SG announce its decision on whether to establish a public

inquiry?

During the InterAction event | listened to Survivors who are calling for an
inquiry. | promised at that event to carry out a prompt review of the added
value of a National Inquiry and advised that the door remains open to
such an inquiry taking place. We will be engaging with survivors as part
of this process.”

“Which organisations is the SG talking to about establishing a survivor
fund?

The Scottish Government will be engaging with a wide range of
organisations including care providers and, as agreed in the response to
the InterAction, with survivors. Organisations involved in the interaction
process will also be consulted. We will also look to learn more about
other models of support in other countries which might inform our

thinking in Scotland”?%4.

2.207. On 10 November 2014, the Cabinet Secretary for Education and Lifelong
Education announced a public awareness campaign for tackling child abuse
and a summit (within the Child Exploitation Action Plan). The draft news
release stated:

“The national action plan was unveiled as Education Secretary Michael
Russell made a statement on child protection to the Scottish Parliament.
It has been drawn up by the Scottish Government and a national

Ministerial Working Group on CSE made up of a range of experts

264 AQ725657 — Email from official to PS/Cabinet Secretary for Education and Lifelong Learning. Child
Protection — Historical Child Abuse — Parliamentary Statement — Briefing for Cab Sec ELL. 7
November 2014.
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including Police Scotland, Children in Scotland, Aberlour, Barnardos and

the Crown Office” 26,
2.208. It also stated the following, with regards to the possibility of an inquiry:

“Mr Russell also updated MSPs on Ministers’ recent InterAction meeting
with survivors of historic abuse in care, including the Government’s on-
going consideration of whether a further inquiry is needed and what form
that might take to create a better national understanding, place the facts

on the record and provide people with the opportunity to move on.”

“Today | also give my assurance that we will reach a decision on whether
a further public inquiry will be convened by Christmas. | will listen closely
to views on all sides of the debate, to ensure whatever we decide is well-
informed and meaningful — rather than unduly raising expectations about

what an inquiry may or may not deliver for survivors”2.

2.209. On 10 November 2014, the Cabinet Secretary received an updated briefing2¢’
and speaking note for his Parliamentary Statement on 11 November. This
version showed a decision was still required on ‘whether an inquiry is
appropriate, and if so what type’, as opposed to only a final decision on ‘what
type’. It also referred to the Police Scotland National Child Abuse Investigation
Unit.

2.210. On 11 November 2014, an official emailed the Cabinet Secretary for Education
and Lifelong Learning and the Minister for Education and Young People with
a briefing for the parliamentary statement on child protection and historical
abuse?®._ It included ‘lines to take’ which provided an answer to a question
about lifting “time-bar” on historical abuse cases: “The Scottish Government

265 A9701790 — Email between officials. FW: Urgent: Child Protection — Historical Child Sexual Abuse
Inquiry — DRAFT NEWS RELEASE — 7 November. 11 November 2014.

266 A9701790 — Email between officials, FW: Urgent: Child Protection — Historical Child Sexual Abuse
Inquiry — DRAFT NEWS RELEASE - 7 November. 11 November 2014.

267 A9701826 — Email from official to PS/Cabinet Secretary for Education and Lifelong Learning.
Immediate — Updated briefing and speaking note —parliamentary statement — 11 November 2014. 10
November 2014.

268 AQ725657 — Email from official to Cabinet Secretary and Minister. Child Protection - Historical
Child Abuse - Parliamentary Statement - Briefing for Cab Sec ELL - 11 November 2014. 7 November
2014.
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2.211.

is committed to working with the legal profession and survivors to try and
understand why there may be barriers around obtaining legal aid and the
exercising of judicial discretion, the outcome of that work will provide a basis
from which to consider the next steps”.

During the Ministerial statement on child protection made to the Scottish

Parliament on 11 November 2014, the Minister said:

“[tlhere has been much debate as to whether a further inquiry should
take place into Historic Abuse in Scotland. The InterAction process
produced a new paper on the matter in August after a special session to
consider the issue. This took a clear and unequivocal stance in favour
of an inquiry and | respect that view. However it suggested a very
different type of inquiry from that which is usually established by statute

and by Government.

| have spent considerable time in the last few weeks examining that
suggestion. | have consulted colleagues and professionals from a

variety of areas including social work, child care, health and the law.

| believe there are still issues that require to be resolved before a final
decision can be made on whether a further inquiry is appropriate and if
so, of what type. Some of these issues need continued input by the
survivors. Of course, Presiding Officer, the Shaw Review, which
reported in November 2007, and the Kerelaw Inquiry, which reported in
May 2009, have already considered some aspects of these matters in
Scotland. | have therefore asked the Scottish Human Rights
Commission to reconvene an urgent meeting of the InterAction Group to
focus on those matters, which still have to be resolved, with a view to
allowing Government to reach a final decision. | have also heard from
some survivors outside the InterAction process about this issue - strongly
in support of an inquiry it has to be said - and | will continue to seek such

views as well.

It is vital that this issue is resolved properly and positively. We can see
only too clearly what has happened elsewhere when Governments have
118
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2.214.

2:218.

correspondence from survivors. He has emphasised that responses
should indicated [sic] that he is sighted on their correspondence and be
as helpful as possible”,

“National Confidential Forum — Mr Russell has indicated that he would
find it helpful to more fully understand the role of the National Confidential
Forum. | would be grateful for a short briefing note on this as soon as

possible”;

“Cabinet paper — as you know Mr Russell has agreed to take a further
paper to cabinet. | will finalise a date with Beth in the DFMs office and

the Cabinet Secretariat as soon as possible and let you know”;

‘Further statement — Mr Russell committed to concluding the
consideration re the question of an inquiry before Christmas and to

update parliament. | will speak to Nicola Dove about securing a date”
271

On 12 November 2014, Professor Andrew Kendrick wrote to InterAction
participants regarding Mr Russell’s parliamentary statement on historical
abuse. He noted “Much of [the statement] reflected what was said at the
InterAction on 27t October”. He further wrote that Mr Russell asked for an
InterAction meeting to focus on the issue of a public inquiry, and that “We now
need to consider how we will structure this InterAction in order to come to a

clear conclusion about the role and format of an Inquiry” 272,

On 13 November 2014 an official wrote to the Cabinet Secretary for Education
and Lifelong Learning, with briefing and related documents. This included a
note on the NCF and a draft letter for Mr Russell to send to a survivor, thanking
him for his “thoughtful comments on matters for consideration regarding any

inquiry into historic child abuse” and wishing to “reassure you that | am

211 A9710775 — Email from PS/Cabinet Secretary for Education and Lifelong Learning. Actions
following an from Mr Russell's statement. 11 November 2014.

272 A9718087 — Email from Andrew Kendrick to members of InterAction. Parliamentary Statement and
InterAction on Inquiry. 12 November 2014.
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absolutely committed to serious and meaningful engagement with survivors.

| am clear that survivors are integral to this process” %3,

2.216. Between 19 and 21 November 2014, officials corresponded by email
regarding the Cabinet Secretary’s preferences about the InterAction group
and engaging more widely with survivors. This included that Mr Russell
requested that the planned InterAction review meeting on 15 December 2014
be an ‘open meeting’ so that “other survivors could be invited to join”. The
correspondence also stated Mr Russell’s intention to take a further paper to

Cabinet on 9 December. It was also stated:

“His intention would be to seek Cabinet’'s agreement to him announcing
the Scottish Government’s intention to hold an inquiry and consult further
with survivors and others on the format. He is keen, however, to explore
with Cabinet what shape such an inquiry may take and as such he would
want the paper to be more focused than the last paper. On this, Mr
Russell has asked me to set up a meeting with [officials] to discuss his
ideas. We will set this up early next week. He has indicated that, if
possible, it would be helpful for Ms Campbell, Ms Cunningham and Mr
Mathieson [sic] to be involved in this discussion also.

Broadly speaking he is of the view that neither a statutory inquiry nor a
Royal Commission would be appropriate. He considers that a bespoke
structure will be required and as such he would be grateful if officials and
SGLD could prepare some advice on how this might be achieved for his
consideration ahead of the cabinet paper being finalised.

The aim of such an inquiry would be to establish facts and causes - what
happened to victims of historic child abuse and why did it happen? Mr
Russell is in agreement with others such as CELCIS that any inquiry

must have a sharp focus and be time limited.

He considers that setting up an inquiry along the lines of the NI model is

whatis required. He is of the view, however, that the national confidential

273 A9718832 — Email from official to Minister Private Office. Briefing on Engagement with Survivors
and response to survivor. 13 November 2014.

121

SGV-000000056

122



forum already offers parts of the structure for receiving and listening to
testimony from victims and would like consideration to be given to how/
whether the NCF could be redefined to work with/ be part of an inquiry.
Consideration would require to be given also to how testimony from

organisations could be received.

Mr Russell is of the view that this short term inquiry should be linked into
and run in tandem with the setting up of a centre of excellence, bringing
together a multi-disciplinary team of academics, historians, child care
and health practitioners. The purpose of such a centre would be to build
and maintain a record of experiences of those who were in institutional
care, offer support to survivors and also research and advise on best
practice in relation to child protection going forward. Mr Russell
recognises that some of these functions rest with the NCF and as such
would welcome your views on how such a centre could compliment and
work with the NCF.

Mr Russell will expand on these ideas at the meeting next week and

would welcome your views on them then” 274,

2.217. In subsequent correspondence, officials considered whether the NCF could

2.218.

be the mechanism for the inquiry if it was expanded?’® and considered models

for a historical child abuse inquiry in Scotland?’¢.

On 25 and 26 November 2014 officials corresponded regarding a letter
addressed to the First Minister?’” from a survivor. As well as calling for an
inquiry, the letter included the following statements:

‘I am writing to you personally given my alarm over the apparent failure
in Government at the removal of Michael Russell MSP from the SCOTS

Cabinet...The very person with whom we believed that we go move

2714 A9811383 — Emails between officials. FW: Immediate Interaction — Legal Advice Note re possible
inquiry (NI etc.) — SGLD to policy — 21 November 2014. 24 November 2014.
275 A9811383 — Emails between officials. FW: Immediate Interaction — Legal Advice Note re possible
inquiry (NI etc.) — SGLD to policy — 21 November 2014. 24 November 2014.
276 A9811383 — Emails between officials. FW: Immediate Interaction — Legal Advice Note re possible
inquiry (NI etc.) — SGLD to policy — 21 November 2014. 24 November 2014.
217 Ms Sturgeon became First Minister on 20 November 2014 and there followed a Cabinet reshuffle.
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forward [sic] on the issue of past institutional abuse within Scotland has
been removed, both myself and my colleagues were promised ministerial
meeting with him personally in next week or so”

“Michael was the first minister from the executive whom | met who both
actually listened and was proactive regarding abuse... I'm left thinking
what's going on, my colleagues are left thinking that the executive
believes past institutional abuse in Scotland is some political football

which matters not”

“Thus | am requesting now, today an urgent meeting with yourself and
Mr Swinney on this matter...We seek direct inclusion” 278,

2.219. The First Minister's private secretary noted that: “The First Minister has

2.220.

received [the survivor's] letter and will consider it personally before responding

in due course”?’°,

On 27 November 2014, a document prepared by officials entitled “Scottish
Human Rights InterAction / Inquiry — Stakeholder Engagement”, stated:

“4. Following the interaction event on 27th October in his statement on
Child Protection to Parliament on 11 November Mr Russell, committed
to considering an Inquiry into Historic Abuse and in doing so, joining with
survivors and agencies in taking the issues forward together and in
ensuring that the views and experience of survivors was integral to the

decision making and action process going forward.

5. As afirst stage in taking this work forward Mr Russell requested SHRC
to host a further meeting between Ministers and participants of the final
interaction event specifically around the issue of inquiry. Mr Russell

stressed the need for this to happen as soon as possible. After

278 A9810155 — Emails between officials. RE: FM letter — Historic abuse. 25 November 2014 — 26

November 2014.
219 A9810155 — Emails between officials. RE: FM letter — Historic abuse. 25 November 2014 — 26
November 2014.
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discussion with the interaction review group a decision was taken to

incorporate this into the open event planned for the 15th December.

6. Additionally Mr Russell also asked officials to organise a further
engagement opportunity with a small group of survivors so that he might
hear first-hand their views and experiences. A small group of survivors
who are being supported by one of SurvivorScotland funded
organisations, Open Secret have agreed to meet on the afternoon of the
4th December. A brief and details of this are being prepared for Ms

Constance and will be with private office as soon as possible.

7. Given the event on the 15th December was to a large extent
influenced by Mr Russell's desire to have early engagement with
survivors around the issue of inquiry. Officials in the Survivor Scotland
team have attempted to ensure that the event itself offers Ms Constance
the opportunity to hear from a broad range of survivors which may
compliment and broaden the advice already given by others including [a
survivor]. Expectation from survivors on the consultation and
engagement process promised by Mr Russell is high and any decision
to decline attendance at this stage would pose significant reputational

risk.

8. The event on the 15th December would be an ideal opportunity for Ms
Constance in her new role as Cabinet Secretary to secure trust and show
her continued commitment on the issue of an inquiry and in doing so
listening to survivors’ views and issues in forming her decision. We would
advise the Cabinet Secretary for Education and Lifelong Learning to view
the ask [sic] of the SHRC to reconvene an ‘open’ interaction event to
further discuss the issue of an inquiry as the first step in a wider more
democratic participation process that will not only seek views on the
issue of inquiry but also for the other recommendations of the SHRC

action plan” 280,

280 A9B10496 — Email from an official to herself. Survivor stakeholder engagement event 15t
December 2014. 26 November 2014.
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2.221.

2.222.

2.223.

On 26 November 2014 an official sent to the Cabinet Secretary for Education
and Lifelong Learning an “Options paper re: Potential Inquiry Into Historic
Child Abuse”®'. The proposed draft terms of reference for an inquiry were set
out in Annex A and reflected initial discussions with survivors. The paper
outlined three main options for an inquiry, namely: (1) a statutory inquiry under
the Inquiries Act 2005; (2) a non-statutory inquiry or Royal Commission; and
(3) a bespoke statutory inquiry which could be established under primary

legislation.

The Cabinet Secretary for Education and Lifelong Learning undertook to fulfill
the commitment made by her predecessor to return to the Scottish Parliament
before Christmas with a decision. At the meeting of Cabinet on 2 December
2014 it was noted that she “was due to meet with survivor groups later that
week, which would inform her consideration; it was clear that most survivors
sought an inquiry which would adopt an inquisitorial format rather than a
legalistic, adversarial approach. Most had spoken for the need for rigour and
credibility, but set within an approach that would not be unnecessarily

traumatising for victims”282,

On 3 December 2014 a document set out “Links between the National

Confidential Forum and an Inquiry”. It noted:

“The purpose of the Forum is specifically to not be an inquiry. The reports
it will produce in time can and should be made use of by any inquiry
however in coming forward to the Forum people will be clear through a
preparatory process and with access to follow-up support, exactly what
they are signing up for. It may be that people could consent to their
testimony being made available to the inquiry however the Forum as

constituted will not keep the individual testimonies.”

‘In giving evidence to the Petitions Committee on Institutional Child
Abuse (Victims’ Forum and Compensation) (PE1351) on 1 March 2011

Tom Shaw, the Chair of Time to be Heard and Anne Carpenter, one of

281 AOB46075 — Options Paper. Potential Inquiry Into Historic Child Abuse. 26 November 2014.
282 A26654918 — Cabinet Paper. SC(14)36.- Conclusions. 2 December 2014.
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the Commissioners were quite clear that acknowledgement and

accountability should be separate entities” 283

2.224. On 4 December 2014, the Cabinet Secretary for Education and Lifelong
Learning met survivors to hear their views on an inquiry and support284.

2.225. In early December 2014, the First Minister replied to a member of the public
who had requested a meeting regarding his concerns about historical child
abuse?®®. The First Minister stated she was unable to meet him in the near
future, however pointed him towards the upcoming open meeting of the SHRC

InterAction on 15 December, with contact details for the organiser.

283 AG849590 — Document. Links between the National Confidential Forum and an Inquiry. Not dated.
284 A9B16676 - Briefing document. Meeting with Survivors of Childhood Abuse. 4 December 2014.

285 AOB52497 — Letter from First Minister to In response to request for meeting
regarding concerns about historic child abuse. December 2014.
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3.1.

3.2.

3.3.

CHAPTER 3
WHY A PUBLIC INQUIRY WAS ESTABLISHED IN 2014

This chapter covers why, following the events above, the Scottish Government
decided to announce the establishment of a public inquiry at the end of 2014.
This chapter responds to point 6 of the section 21 notice in respect of why the

Scottish Government decided to establish a public inquiry in 2014.

On 9 December 2014, Cabinet were invited to agree a need for an inquiry into
historical child abuse in care, the proposed model, the outline terms of
reference, and that further consultation with survivors should be carried out,
with the intention that this would be announced in the Scottish Parliament
during the week commencing 15 December 201428 The model of inquiry
proposed was a statutory inquiry under the Inquiries Act 2005. It was noted
that it would be important to develop the remit for the inquiry fully through a
process of consultation with survivor groups?®’. Cabinet agreed to

establishing an inquiry that day.

On 11 December 2014 officials corresponded about the upcoming Survivors
Open Event?®® A subsequent letter to Graeme Pearson MSP noted that the
purpose of the meeting was to have the opportunity to hear from survivors on
commitments made by the Scottish Government in response to the InterAction
Action Plan, particularly views on an inquiry, and that Ministers in attendance
would not be making any speeches or presentations but would participate in

roundtable discussions28°.

286 A26654557 - Cabinet Paper. SC(14)116. Historic Abuse of Children in Care: Proposed Inquiry. 9
December 2014.

287 A26653843 — Cabinet paper. SC(14)37 Conclusions. 9 December 2014.

288 AQ958952 — Emails between officials and officials from Strathclyde University. RE: Survivors Open
Event. 17 December 2014.

289 AQ920469 — Letter. From Cabinet Secretary for Education and Lifelong Learning to Graeme
Pearson MSP. December 2014.
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6.4.

6.5.

6.6.

Minister on behalf of the State and an apology from the Catholic hierarchy it
would be a more honest open way forward... An apology and
acknowledgement of past wrongs would be cleansing for all concerned not
least survivors. | look forward to hearing from you soon and to further
discussion on how to progress this matter which is very much stalemate in my
view”.

On 18 October 2004, officials met survivors Christopher Daly and Helen
Holland. The meeting was primarily for the purposes of discussing access to
files and child protection issues, however notes from the meeting indicated a

broader discussion regarding an inquiry and an apology.
The notes stated:

“[Helen Holland] made clear however that for the majority of members
[of INCAS] an apology from the First Minister would go a long way to
removing the hurt that survivors feel as this would publicly acknowledge
what they had gone through and for many would be enough as allow
them to move on with their lives. Helen also made the point (which is
not new to us) that by using the evidence which already exists from past
court cases INCAS members see no reason why the First Minister can’t
stand up and say that there is evidence that systematic abuse took place

in Scotland and apologise for this302,

On 29 October 2004, in a submission®® to Mr Peacock and his Deputy
Minister regarding the Minister's appearance before the Petitions Committee

on 29 September, an official noted—

“An apology from the state and from the institutions. Although a small
number of people recognise how far your comments went at the
committee, most did not hear it as an apology. It is perhaps more the

local authorities than the Scottish Office that are seen as culpable but

302 A18925507 — Email between officials. RE: NOTE OF A MEETING WITH CHRIS DALY AND
HELEN HOLLAND OF INCAS HELD ON 18TH OCTOBER 2004. 19 October 2004.

303 A18918620 — Submission (by email) from official to Minister for Education and Young People.
Historic abuse and INCAS. 29 October 2004.
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6.7.

6.8.

6.9.

6.10.

there is a strong sense that the First Minister should apologise for what
happened to children while in the care of the state, in the way that Bertie
Ahern did in Ireland”.

On 9 November 2004, Mr Peacock’s private secretary asked an official to find
out information requested by the Minister, in respect of the apology made in
Ireland: “Was an apology issued by the state and what precisely was its
form?™3%. The official was also asked to find out what the position was on

apologies for child abuse in Australia and America.

On 12 November 2004, an email between officials noted: “We discussed this
morning the possibility of the FM making a statement on Child protection
issues (including, potentially, an apology for historic abuse)”3%.

On 18 November 2004, an email®®® from an official was sent to Mr Peacock’s
private secretary which included a “final draft” of the apology and stated that
“‘consideration was being given to the First Minister making a statement of this
nature in the Chamber, perhaps during FMQs, next week. | understand that
the Minister has had a preliminary discussion with the First Minister around
this issue earlier today”. The email noted that the “final draft” had been

“cleared by [the Office of the Solicitor to the Scottish Executive]”.

At a meeting with Helen Holland and Christopher Daly on 23 November 2004,
Mr Peacock discussed with them what sort of apology they were looking for
and who they felt should make this. A briefing®®” ahead of the meeting noted
that INCAS wanted: “an apology from the State and from other institutions - of
prime importance to INCAS (they were unanimous in calling for this at their
AGM held on 24/10/04) is that the Church, State and other institutions make

an unreserved apology for the abuse which occurred™®. The note of the

304 A18860635 — Email from Minister for Education and Young People to officials. REQUEST FOR
INFORMATION FROM MR PEACOCK: ABUSE IN RESIDENTIAL CARE. 9 November 2004.
305 A18918675 — Email between officials. POSS CHILD PROTECTION STATEMENT. 12 November

2004.

306 A19554488 — Email between officials. FW: PETITION PE535; POTENTIAL STATE RESPONSE.
18 November 2004.

307 A20722491 — Email between officials, Briefing for meeting with INCAS on 23/11 and draft speech
for debate on 1/12. 19 November 2004 (also within A18920760).

308 A18920760 - Email between officials. FW: BRIEFING FOR MEETING WITH INCAS ON 23/11
AND DRAFT SPEECH FOR DEBATE ON 1/12. 19 November 2004.
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6.11.

6.12.

6.13.

6.14.

meeting stated, regarding the apology, that: “It was clear that INCAS felt it
should come from the First Minister on behalf of the State and should be
heartfelt. The Minister indicated that at this stage an apology has neither been

ruled in or out of his thinking”3%°.

The Minutes of the Scottish Cabinet meeting at 9:30am on 24 November
2004310 note that Mr Peacock provided an update on the upcoming Petitions
Committee debate on 1 December. Regarding the apology, the Minutes

note—

“(d) The desire for an apology. Mr Peacock said that the key issue for
the petitioners and other victims was to receive an apology from the
State. He said that he was taking legal advice on the form of words that
it might be possible for the First Minister to use if this were judged

appropriate”.

The Minutes record that Cabinet agreed: “Advice should be provided to the

First Minister and Deputy First Minister on the wording of any apology”.

On 25 and 26 November 2004, officials exchanged emails and noted that a
draft of the First Minister’s statement had been reviewed by legal officials, with

two changes3''.

On 30 November 2004, at 11:58am, in an email from an official to Mr Peacock,
it was noted: “On the issue of the proposed apology, the apology as currently
drafted is addressed at survivors who attended residential care homes
(whoever they were run by). It is an apology on behalf of the government of
Scotland and the people of Scotland. | don't think that could be interpreted as

being on behalf of local government, as they have a separate legal identity

309 A18926992 — Emails between officials. NOTE OF MINISTER’S MEETING WITH INCAS ON 23RP
NOVEMBER 2004. 24 November 2004.

310 A26666181 — Cabinet Paper SC(04)35. Conclusions. 24 November 2004.

311 A20723339 - Emails between officials. RE: RESTRICTED: statement re historic abuse. 25 and 26
November 2004.
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6.15.

6.16.

and FM cannot be seen as having any democratic or legal remit to speak on

their behalf’312,

On 30 November 2004, at 2:34pm the Lord Advocate sent an email to the First
Minister3'3, which said:

‘I have just seen the draft statement for the first time. It is, of course,
your decision on what to say. There is a risk that any apology, however

crafted, will be used against Ministers.

At presently drafted the apology is pretty unequivocal: it is on behalf of
the Government and people of Scotland. It is done in a context of
recognition of institutional abuse, and a recognition of the role of
government in regulating such institutions.

| consider that at present there is a strong possibility that this could be
taken as an admission of neglect, and failure by the predecessors of
Scottish Ministers and opens the door to establish fault and liability
against Ministers. There are at present some 1300 claims and the

potential liability is enormous.

You should also be aware that the institutions where the abuse occurred
and who, arguably, should bear the primary responsibility will be only too
pleased to see Ministers seemingly accepting liability in order to

minimise their exposure to actions for damages”.

On 30 November 2004, at 4:01pm, a note recorded action points from a
discussion between the First Minister and Mr Peacock. The note was
contained in an email from the First Minister's private secretary to the
Minister’s private secretary3'4. It stated, regarding the statement to be made
before Parliament by the First Minister the following day, that the First Minister

“‘does not want to make a statement that does not include an apology and this

312 A18826716 - Email from official to Minister for education and Young people. Various Questions.
Issue around apology and inquiry. 30 November 2004.

313 A20606051 - Email from the Lord Advocate to the First Minister. RE: Institutional Abuse — Apology.
30 November 2004.

314 A21926246 - Email on behalf of the First Minister to Minister for Education and Young People. RE:
Institutional Abuse- Apology. 30 November 2004.
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6.17.

6.18.

6.19.

6.20.

needs to be reconciled with the need to avoid acceptance of liability for
compensation payments”; that “soundings need to be taken from the churches
concerned, to ascertain what their response would be. This need not involve
briefing them on what Ministers are going to say”; and that “Mr Peacock needs
to be in a position to explain clearly at Cabinet tomorrow how this issue will be

handled, in Parliament, in the media and legally”.

On 30 November 2004 at 4:11pm, an email from an official to the First Minister
and Minister for Education and Young People attached an updated version of
the First Minister’s statement, which included revised text for the apology>'°.
The email noted that the revised text had been prepared by legal officials,
following the Lord Advocate’s advice earlier that day, and had been approved
by the Lord Advocate.

On 30 November 2004, at 5:30pm, an email between officials noted that:
“Latest is that FM statement is going ahead and he will look at text later this
evening... Word from FM's office is that FM statement is also likely to be trailed
in papers tomorrow morning... We will forewarn INCAS of this in general
terms. At FM's request we are also trying to sound out the churches. | have
left 2 messages with CofS but no reply to those so far”3.

On 30 November 2004 at 7:48pm, officials (including the Minister for
Education and Young People’s private office) shared with each other by email

a copy of the updated version of the First Minister’s statement®'”.

The Minutes of the Scottish Cabinet meeting at 9:30am3'® on 1 December
2004 record that “the First Minister would make a statement on institutional
child abuse immediately before the Petitions Committee debate on petition
PE535” and that it “would include an apology to victims of institutional child

abuse on behalf of the people of Scotland”. It is noted that: “Mr Peacock said

315 A18924350 - Email from the Lord Advocate’s private office to the private offices of the First
Minister and Minister for Education and Young People. FW: RE: apology25nov. 30 November 2004.
Also available at KNX 1/56 Part 12, page 175.

316 A19201703 - Email between officials. Re: Survivors of child abuse in institutional care. 30
November 2004.

317 A18234214 - KNX 1/56 Part 12. Email between officials. Ministers Speech for 1 December 2004.
p. 222. 30 November 2004.

318 A26666279 — Cabinet Paper SC(04)36. Conclusions. 1 December 2004.
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6.21.

6.22.

that during the Petitions Committee debate he would set out what the
Executive had been doing to try to address the issues raised by petition
PES535”. The Minutes record that the Cabinet agreed that copies of the First
Minister’s statement and Mr Peacock’s speech for the debate, along with

supporting briefing, should be circulated to Ministers as soon as possible.

The First Minister gave an apology on behalf of the people of Scotland in his
statement at the Scottish Parliament on 1 December 2004, which included the

following paragraph—

“It would be a mistake for us to try to fit all that happened in the past into
the framework of our own knowledge and experience, but some things
are and always have been wrong. Now that we know what has
happened, it falls to us, as representatives of the Scottish people, to
acknowledge it. It is for this generation of the people of Scotland to say
quite clearly that it was unacceptable that young people were abused
and that it was appalling that they were abused by those entrusted with
their welfare. That is why, today, | offer a sincere and full apology on
behalf of the people of Scotland to those who were subject to such abuse
and neglect and who did not receive the level of love, care and support

that they deserved, and who have coped with that burden all their lives”.

During the debate which followed, the Deputy First Minister added: “On behalf
of and before Scotland, we have come to the Parliament to apologise to and
show our respect for survivors of abuse. None of the suffering should have
occurred and words cannot remove their pain, expunge their memories or

wipe clean the blemish”.
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7.1.

7.2.

CHAPTER 7
THE TOM SHAW REVIEW

This chapter responds to point 5 of the section 21 notice and provides an
explanation of Tom Shaw’s ‘Historical Abuse Systemic Review: Residential
Schools and Children’s Homes in Scotland 1950 to 1995, including the
approach to engagement with survivor groups and campaigners. Records
related to these points have been included in this chapter and relevant
information has been drawn from the Review’s report. Further background on
the appointment of an independent expert (initially referred to as a
‘rapporteur”) can be found in chapter 2 of this report (reasons for not

establishing a public inquiry, 2002 to 2014).

During the debate at the Petitions Committee on 1 December 2004, Mr
Peacock said—

“[o]ne issue that keeps arising in discussions with survivors is their need
to understand more fully why the abuse that they experienced was—as
they would put it—allowed to happen. Why could no one stop what was
happening to them? That is an entirely reasonable question.
Understanding why is not reasonable only for survivors, but for wider
society, and will help us to explore any lessons from the past for what we
are currently doing. When | met INCAS last week, | offered to take that
issue forward. The issue is difficult, and | am conscious that a number of
court actions are currently on-going and that we cannot discount the
possibility that there will be further criminal proceedings. It is vital that
any other process that we undertake in looking into the matter should not
interfere with such proceedings.

However, | can say to Parliament that | intend to appoint someone with
experience to analyse independently the regulatory requirements of the
time, the systems that were in place to monitor operation of those
requirements and, in general, to analyse how that monitoring was carried

out in practice. | wish to discuss that with other interested parties so that
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7.6.

[ 2

7.8.

the 1985 end date. None of INCAS's members appear to have experienced
abuse in care before 1950 and asked whether the expert could look at the
system in place before that date. We discussed this issue with Mr Shaw and
he indicated that he would be happy to report on any information he came
across that related to the period before 1950, but anticipated that such

information would be very limited”325.

Following the email of 24 August 2005 from an official to the Minister for
Education and Young People in which she advised that the most significant
legislation on the welfare of children in residential care was the 1995 Act and
not 1985 as previously advised, the Minister indicated he would like to extend
the proposed remit from 1985 to 1995. The remit was updated accordingly326.

The Minister for Education and Young People wrote to Mr Shaw on 25 August
2005 confirming his appointment as the independent expert: “Given your
background as a former Chief Inspector of Education in Northern Ireland, |
have confidence in the skills and experience you bring to this task and | look

forward to reading your final report™2’.

The appointment letter also outlined the remit of the independent expert and

set the following objectives:

“to identify what regulatory requirements and powers were in place from
time to time over that period and which provided for the provision,
regulation and inspection of such schools and homes and for the welfare
and protection from abuse of children resident in them;

to identify, and review the adequacy of any systems, whether at national,
local or organisational levels, intended to ensure compliance with those

325 B106029 - Email from an official to Minister for Education and Young People. Independent
expert—remit. 24 August 2005.

326 B106534 — Email chain between officials and Minister for Education and Young People. RE:
Independent expert—remit. 24 August 2005.

327 A19810504 - KNX 1/56 PART 15. Letter from the Minister for Education and Young People to Tom
Shaw. Historic Abuse in Children’s Homes and Residential Schools — Appointment of Independent
Expert. p. 143 - 144. August 2005.
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requirements and with any prescribed procedures and standards from

time to time including systems of monitoring and inspection;
to review the practical operation and effectiveness of such systems”328,
7.9. Mr Shaw accepted and began his work in September 2005.

7.10. On 2 May 2006, Mr Shaw wrote to an official at the Scottish Executive in the

following terms—

“[tthhe most pressing matter for the Review is to get clarification of
whether or not my remit permits me to request or receive information
from individuals including those who were resident or who worked in
residential schools and children’s homes during the period spanned by
the Review. You told me that paragraph 5 of the remit was drafted with
a view to sheltering the Review from the potentially large volume of
submissions and requests for meetings which might be made by
individual survivors; and yet in conducting the review | have had to
contact and request information from a range of individuals other than
survivors and it could be seen as discriminatory were | to have contact

with some individuals and exclude others...

| raised the point about the interpretation of para 5 in the Progress
Update for the Minister and | have also requested advice about the
interpretation from the Review's solicitors. | hope to have the latter
advice shortly and | would be very grateful for the Minister’'s view as soon
as possible.

| believe that it is vital to the credibility of what | am doing and what |
report, to have input from those who lived and worked in the residential
schools and children’s homes. | have some suggestions as to how this

might be managed” 329.330

328 B109135 — Email from Minister Education and Young People to Tom Shaw. HISTORIC ABUSE IN
CHILDREN'S HOMES AND RESIDENTIAL SCHOOLS - APPOINTMENT LETTER AND REMIT FOR
INDEPENDENT EXPERT. 25 August 2005.

329 B488232 — Meeting minutes. Historic Abuse Systemic Review. 11 April 20086.

330 B530626 — Emails between officials. FW: Meeting. Letter from Tom Shaw attached. 2 May 2006.
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7.11. In an email dated 28 June 2006 to the Minister for Education and Young
People, which contained a progress update report from Mr Shaw, an official

wrote:

“[tIhe challenging issue is the one about contact with individuals. You
will recall that the remit limits him to contact with organisations
representing the interests of survivors. However, INCAS now seems to
have imploded and the only other significant survivor organisation is one
that only represents those who were cared for by Quarriers. We have
explored whether other voluntary organisations might be able to fill the
gap, but not been able to identify an organisation that could really fulfil
this role. Following further discussions with Mr Shaw, he has developed
a proposal (attached within this email) for how he might have contact
that would assist his review without becoming overwhelmed with lengthy
meetings with survivors. In essence, this involves a series of meetings
with a mechanism for limiting the number if he is overwhelmed with
requests... | believe this is a reasonable compromise that will help him
to identify information that will not necessarily be available from written
records and allow him to check with survivors their experience of the
systems while not creating an expectation that he will meet indefinitely
with all survivors who wish to spend time with him. Although such
meetings will inevitably be time-consuming, the proposal would allow
him to focus discussions and the collection of information and identify
those who are most likely to assist his work”. The official also highlighted
two other issues that had arisen in Mr Shaw’s first update, namely
“addressing a mixed response to his questionnaire from local authorities”
and “identifying the relevant legislation and guidance in place in the
period 1950 to 1995”. On these two issues the official reported “we have
facilitated a meeting between ADSW and Mr Shaw and a way forward
has now been identified, involving local authority archivists identifying
some of the information requested. Mr Shaw is content with this solution.
We have agreed that a university research assistant will assist him with
this task over the next 6 weeks. Archivists from local authorities have
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also agreed to check that the list he is compiling contains all the relevant

legislation and guidance of which they are aware” %31

7.12. Tom Shaw’s ‘Historical Abuse Systemic Review: Residential Schools and
Children’s Homes in Scotland 1950 to 1995’ was published in 2007.

7.13. In the summary section, page 3 detailed what the Review was asked to do:

“The remit was to carry out an investigation against the background of
abuse suffered by children in residential schools and children’s homes in
Scotland between 1950 and 1995. | could, if necessary, consider

materials outwith these periods if | felt these would be relevant.

| was to consider:

e The laws, rules, regulations and powers that governed how these
schools were run, regulated and inspected;

e What systems were in place to make sure these laws, rules,
regulations and powers were followed and

e How these systems worked in practice.
To do this | would:
e Have access to government records; and

e be expected to seek the co-operation of local authorities and other

organisations that ran children’s residential schools and homes.

| was not permitted to:

e report on the facts or circumstances of any individual cases of
abuse; or

e take submissions from individuals.

331 B652538 - Email official to Minister for Education and Young People. Update on work of Tom
Shaw--RESTRICTED—POLICY. 28 June 2006.
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is ongoing to meet the outstanding recommendations in relation to providing
a historical record of residential childcare” 3*®. The briefing expanded on what
had been done to-date at that point and what was planned by way of the
National Confidential Forum, which would create an historical record of the

experience of survivors.

7.21. Chapters 8, 9, 11 and 14 of this report on the Public Records Review, the
National Residential Child Care Initiative, In Care Survivor Services Scotland
and the National Confidential Forum, respectively, provide further information

on the work done to address Mr Shaw’s recommendations.

338 A7103362 — Emails between officials. FW: Victims and Witnesses Bill - Submission to Minister -
Response to Stage 1 report and briefing for Stage 1 debate. See page 44 of briefing on the NCF. 13
June 2012.
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8.19.

8.20.

Directorate were contacted as well as colleagues from the Looked After
Children Unit. Documentation evidencing the steps taken to respond fully to

the FOI request between 17 April 2013 and 5 May 2013 is footnoted 352 353, 354,
355, 356, 357, 358, 359

The advice from officials noted that Mr Shaw had established a confidentiality
policy when undertaking his Review so he would not name individuals or
organisations. Ultimately, the relevant information was found not to be held

by the Scottish Government.

On 3 May 2013, the Scottish Government responded officially3®® to
Christopher Daly: “We do endeavour to provide information whenever possible
however following a search of our paper and electronic records, | have
established that the information that you require is not held by the Scottish

Government. However, you may wish to contact National Records of Scotland

who may be able to help you further”.

352 AG007384 - Emails between officials.
Systemic Review. 23 April 2013.

353 AB005492 — Emails between officials.
2013.

354 AB007196 — Emails between officials.
2013.

355 AB007229 — Emails between officials.
2013.

35 AG6011301 — Emails between officials.
Abuse Systemic Review. 2 May 2013.
357 A6005511 — Emails between officials.
2013.

358 A6005561 — Emails between officials.
2013.

358 AB005535 — Emails between officials.
2013.

FOI request for information relating to the Historical Abuse
Fw: Freedom of Information request Chris Daly. 17 April
Fw: Freedom of Information request Chris Daly. 17 April
FW: Freedom of Information request Chris Daly. 17 April
RE: FOI Request for information relating to the Historical
RE: Freedom of Information Request Chris Daly. 17 April
RE: Freedom of Information Request Chris Daly. 17 April

RE: Freedom of Information Request Chris Daly. 17 April

360 A5862788 — Email from officials to Christopher Daly. Freedom of Information Request. 3 April

2013.
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9.13.

partners. The themes were: culture change, workforce, commissioning,
improving learning outcomes and improving health outcomes. Mr Ingram
closed his speech by saying: “The key message that | will be taking away from
today is that there is a lot that can be done, and that must be done. The key
message | want you to take away is that the Scottish Government and COSLA
are committed to working with you to make it happen. Today is really about
planning the practical steps. | don’t want to launch any more reports. | want
to look back in the not too distant future and tell the world about how we made
a difference for Scotland’s most vulnerable children, and | know that’s what

you want 00”372,

Within the joint response document, published by the Scottish Government
and COSLA, under the heading “Next Steps”, it said:

“It is clear from the reports that the challenges facing residential childcare
are inextricably linked to broader issues for looked after children. So
much of the answer lies in generic changes centred around culture,
leadership, planning and joined-up working between universal and
specialist services. We have an opportunity now to bring connected work
on looked after children together, recognising that just as they have the
same need for high-quality care wherever they are placed, we must have
that same aspiration whatever the sector. In this way we will maximise
our joint impact and strengthen the voice of looked after children.
Accordingly, we are proposing to establish a high-level governance
group on Improving Outcomes for Looked After Children, which will be
drawn together by the Director of Children, Young People and Social
Care in the Scottish Government and comprise key partners who
together are committed to driving a programme of reform for our most
vulnerable children. Through that group we will develop and monitor an
ambitious but focused implementation programme. This will be based

on supported peer learning, enabling us to draw on the strengths and

372 B3468293 — Email from official to Minister for Children and Early Years. NRCCI launch event
(Wednesday 2nd December 09) - event briefing. 2 December 2009.
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all, many survivors themselves are key members of the Group and their

experience is crucial in informing its work.

Initially we decided to attempt to draw up the basis of a National Strategy
and formed several sub groups to look at issues of Education &
Awareness Raising, Funding, The Criminal Justice System and Mental
Health. These groups have met and collated a great deal of important
information, which will inform any future work the Executive may carry

out.

We also devised a questionnaire3® to be distributed to both statutory and
voluntary organisations across Scotland to ascertain what services are
available for survivors from region to region, the gaps identified by the
various agencies, their funding arrangements, and their opinion on the
requirement for a strategic response to this issue. We are heartened by
the number of responses received and detail offered by the various

agencies asked to participate...

Due to the courage of survivors in pursuing criminal charges against their
abusers and placing their experiences in the public domain, we now have
evidence of the extent of the effects of the trauma of childhood sexual
abuse. Yet, despite the continuing press coverage of high profile cases,
the body of written evidence from survivors and workers in this field
during the latter part of the 20" Century, we still find ourselves at the
beginning of the 218t Century, with no local or national framework to
address the issue itself, or the needs of survivors. ..

This is not a new population that we are highlighting. Survivors are
currently involved in our social and health services, but not receiving, in
most cases, the appropriate form of help to deal with the underlying
effects of sexual abuse. Appropriate services must be developed across
Scotland to assist survivors, past and present, as well as securing

consistent long term finding to those projects already in place...

383 A17375298 — ATC 22/2 Part 1. Scottish Parliament Cross-Party Working Group on Survivors of
Childhood Sexual Abuse. Survey of Support Services 2002. p. 258-289. 2002.
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The Scottish Executive has implemented a National Strategy to address
Domestic Abuse in Scotland; we wish to see a similar initiative for sexual
abuse. A clear message from the Executive that it is taking this matter
seriously by implementing a National Strategy will give hope to the
thousands of survivors across Scotland and reduce the unnecessary
stigma attached to incest and child sexual abuse. Scotland has, with our
own Parliament, a unique opportunity to lead the way by implementing
such a strategy. We hope you will support our work and make this

request become a reality”.

10.5. On 30 October 2002, the Cross Party Group’s ‘One Year On Event’ took place.
Following the event, a note was provided to officials by the Principal Medical
Officer, from the Medical Division of the Scottish Executive, which noted that:

“The event was well attended, with nearly 70 people present. In addition
to Mr Chisholm, Dr Richard Simpson, Deputy Minister for Justice was in
the audience and subsequently joined the panel for discussion. Ms Cathy
Jamieson MSP, Minister for Education and Young Children, sent her

apologies.

The evening opened with an outline from Anne Macdonald (Project
Manager, Kingdom Abuse Survivors Project (Kirkcaldy) and Vice-
Convenor of the CPG) of the work of the CPG and what it looked for from

the Executive.
» a statement that CSA was a priority
* services to support survivors
» a properly defined care pathway available in each part of Scotland
« an adequate resource to underpin these
« a public awareness campaign
« an overhaul of the judicial system

« respect for survivors
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« adequate sentences for perpetrators.

She was concerned that the services set up to deal with domestic abuse
were receiving a lot of referrals of people who were CSA survivors,
threatening to overwhelm their main purpose. She expressed concern
about male survivors of CSA, citing difficulties in disclosure, and a
particular worry individuals possibly had about them being seen as

perpetrators...

In his speech Mr Chisholm implicitly accepted that a response was
needed from the Executive/Health Department and agreed to examine
the provision and co-ordination of support for survivors of childhood
sexual abuse. He mentioned that | [Principal Medical Officer] would be
taking this forward within the Department and to establish a Short Life

Working Group to examine the main issues of concern...

The main point which came out of the rest of the [panel] discussion was
widespread concern about how heavily the present system of voluntary

organisation funding bore on small local voluntary organisations™4.

10.6. On 31 October 2002, the Principal Medical Officer provided a further paper to
officials “to raise with colleagues the question of how best to progress a
departmental focus on the problems experienced by adult survivors of
childhood sexual abuse™®. The paper was entitled “A strategy for the care

and treatment of adult survivors of childhood sexual abuse?”3¢

10.7. On 14 November 2002, a briefing from an official to the Minister for Education
and Young People, Ms Jamieson, mentioned:

“on support to adult survivors of childhood abuse (generally not just in

institutions), the Executive has been in contact with the Parliamentary

384 A17374337 — ATD 1/30 Part 2. Note of meeting. Cross Party Group On Adult Survivors Of
Childhood Sexual Abuse, 30 October 2002, Edinburgh City Chambers. p. 16 — 18. 31 October 2002.
385 A17374337 — ATD 1/30 Part 2. Discussion paper by Principal Medical Officer. A Strategy for the
Care & Treatment of Adult Survivors of Childhood Sexual Abuse. p. 12 — 14. 31 October 2002.

386 A17666676 - LSF 3/82 Part 1. Internal Minute from Principal Medical Officer to officials. A strategy
for the Care and Treatment of Adult Survivors of Childhood Sexual Abuse?. p. 34 and 37. 31 October
2002.
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Cross Party Group in the adult survivors of childhood sexual abuse.
Progress has been made on a number of relevant areas: the expansion
of the Framework for Mental Health Services in Scotland to incorporate
and acknowledge the importance of Psychological Treatments; the
research report Beyond Trauma: Mental Health Care Needs of Women
Survivors of Childhood Sexual Abuse has been published and issued to
health and local authorities, inviting these agencies to respond to its
findings. However, the Executive has not agreed to the cross party

group's call for a national strategy” 38’

Short Life Working Group on Survivors of Childhood Sexual Abuse

10.8. On 3 January 2003, the Principal Medical Officer updated colleagues following
a meeting of the Cross Party Parliamentary Group on 30 October 2002. He
stated that at the meeting, the Minister for Health and Community Care gave
a commitment “to provide a Departmental response to the plight described
then of survivors of Childhood Sexual Abuse, in particular the patchiness of
services”. He continued: “At our meeting there was agreement that the
creation of a Short Life Working Group, to report within six months, would be
an appropriate way forward. Ideally, it would be chaired by a Consultant in
Public Health medicine, would comprise individuals from various strands of
service provision, and, if possible, would include people with personal
experience of such service use... As a first step to the preparation of a
submission to the Minister recommending such a course of action, | agreed to
prepare a draft remit, and enclose a copy for your consideration. | should be

glad of your response by the evening of 9th January”388.

10.9. A briefing regarding the creation of a Short Life Working Group for Survivors
of Childhood Sexual Abuse was sent to the Minister for Health and Community
Care by the Principal Medical Officer on 21 January 2003. The purpose of the
briefing was “To advise the Minister of proposals to deliver his commitment,

387 A17374337 — Briefing from official to Minister for Education and Young People. PE535 — MR
CHRISTOPHER DALY. p. 2-11. 14 November 2002.

388 A17666676 - LSF 3/82 Part 1. Emails between officials. Childhood Sexual Abuse Survivors SLWG.
p. 12. 3 January 2003.
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asked by the Health Minister to lead efforts to help drive forward improvements
in health and social care responses, and that Mr Chisholm had high hopes for
positive outcomes from the Group's efforts. Although prompted by the Health
Minister this is an issue which cuts across many service areas and
boundaries, and on which all Scottish Ministers are keen to see action taken”.

The remit of the Short Life Working Group was outlined as follows3%:

“Short Life Working Group on the Care Needs of People who are
Survivors of Childhood Sexual Abuse (CSA).

Remit:

Using knowledge of the best evidence-based practice, and experience
of the most appropriate ways to provide services in a local area, and
accepting the recent World Health Organisation estimate (2002)

(http://www.who.int/whr/2002/en/) that the prevalence of non-contact,

contact and intercourse types of CSA totalled 21% in women and 2% in

men is as valid for Scotland as elsewhere, to consider:

e Ways of improving the commissioning and management of care
for all people in Scotland who are CSA survivors, in the
community, in primary health-care services and in secondary
health services, (obstetrics and gynaecology, substance misuse

and mental health in particular).

e \What supports could be offered to voluntary organisations, to the
Primary Health Care Team, to local authority services and to
community mental health teams in providing appropriate help to

CSA survivors.

¢ The training requirements for staff in all organisations, particularly

in the matters of disclosure and immediate response.

393 A17375298 — ATC 22/2 Part 1. Letter from Principal Medical Officer to Consultant — Invitation to
join Short Life Working Group on Survivors of Childhood Abuse. Appendix A - Remit of the Short Life
Warking Group. p. 230 - 233. 4 February 2003.
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10.12.

10.13.

e How individuals who are CSA survivors and who require help

should be assisted to access skilled care at the level they need.

e How the accumulated experience of CSA survivors and the
expertise of voluntary organisations can best be utilised in
partnership with the local statutory organisations to increase
public awareness of the impact CSA has on public mental health,
and what can be done by the local community to change this.

e How the continued care of a young person already in receipt of
help for an experience of CSA can be assured as that person
moves into adulthood.

e What should be the particular focus of any research in Scotland

into the prevalence and treatment of CSA survivors”.

The Short Life Working Group subsequently met between June 2003 and
October 2003 and over the course of these meetings took evidence from a
range of professionals and services, and met the Cross Party
Group394:395.3%6.3%7  Mr Chisholm commissioned a report to identify how best
to respond to survivors' care needs. The work of the Short Life Working Group
resulted in a report entitled: “The Report of the Scottish Executive Short-Life
Working Group on the care needs of people who have survived childhood

sexual abuse - Services for Adult Survivors of Childhood Sexual Abuse™.

The Short Life Working Group held an event (Improving Care Responses for
Adult Survivors of Childhood Sexual Abuse Conference) on 28 April 2004 at

394 A17375298 — ATC 22/2 Part 1. Note of meeting of SLWG on Survivors of Childhood Sexual
Abuse. p. 149-151. 3 June 2003.

395 A17375298 — ATC 22/2 Part 1. Note of meeting of SLWG on Survivors of Childhood Sexual
Abuse. p. 152—-155. 26 June 2003.

3% A17375298 — ATC 22/2 Part 1. Note of meeting of SLWG on Survivors of Childhood Sexual
Abuse. p. 101-104. 19 August 2003.

397 A17375298 — ATC 22/2 Part 1. Note of meeting of SLWG on Survivors of Childhood Sexual
Abuse. p. 55 - 58. 2 October 2003.

398 A19136316 - The Report of the Scottish Executive Short-Life Working Group on the care needs of
people who have survived childhood sexual abuse - Services for Adult Survivors of Childhood Sexual
Abuse. No date.
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which they presented the report cited above, and during which two survivors

talked about their experiences of service responses3®.

10.14. The Short Life Working Group submitted its findings in late July 2004 to the

Scottish Executive for official comment on “how existing strategies will address

existing shortcomings™%. It found that “childhood sexual abuse is under-

reported and that whilst many survivors were receiving health and social care

services, these were not co-ordinated in ways that would respond sensitively

and holistically to meet the complex needs of individuals effectively”°".

10.15. On 23 September 2004 an official sent a briefing*®? to the Minister for

Education and Young People prior to his appearance before the Petitions
Committee. A ‘Q & A lines to take’ document was attached, which was
subsequently revised4%34%_ |n the version marked as ‘final’*%®®, the document
provided answers to a number of questions. An anticipated, potential,
question regarded survivor engagement. The question was “Why did you
exclude In Care survivors from participating in the work of the Short Life

Working Group membership?” and the suggested response was:

“That's inaccurate and unfair. The remit was to identify and recommend
how best to improve care services for survivors of sexual abuse,
requiring members of the SLWG to have knowledge and expertise from
across the health and social care sector - invitations to participate issued
in May 2003 - before INCAS was established and known to Executive
officials. It's focus went beyond those who were abused in a residential
institution. The survivor perspective was important however, that is why

398 A19136316 - The Report of the Scottish Executive Short-Life Working Group on the care needs of
people who have survived childhood sexual abuse - Services for Adult Survivors of Childhood Sexuall
Abuse, Appendix B - Testimonies of Survivors. p. 35—41. No date.

400 A17759083 — FZJ 003/008 Part 1. Briefing from official to Deputy Minister for Health and
Community Care. p. 5-14. 22 December 2004.

401 A20785232 — Email chain between officials, attaching briefing to Minister for Health and
Community Care. FW: Adult Survivors of Childhood Sexual Abuse. 13 May 2005.

402 A18922406 — Email from an official to Minister for Education and Young People. Briefing for
Minister's Appearance at PCC — 29 September. 23 September 2004.

403 A18922419 — Email between officials. Immediate — Revised Q & A Briefing for Minister’s
appearance before PPC 29/09/04. 28 September 2004.

404 A18922560 — Email between officials. FW: Immediate — Revised Q & A Briefing for Minister’s
appearance before PPC 29/09/04. 28 September 2004.

405 A18922327 — Email between officials. FINALQ&ADOC. 28 September 2004.
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10.16.

10.17.

5 voluntary sector care providers were invited to participate, together
with the Scottish Parliament's Cross Party Group for Survivors - |
understand that INCAS did have some representation on the CPG, and
so would have received regular feedback from their representative on

progress.

It would have been inappropriate and insensitive to have asked any
representative on the Group if they had been a victim of in-care abuse.
My officials have recently met with INCAS to explain the processes
involved, and how the report will now be taken forward. | hope they have
been reassured. They have been provided with a copy of the report, and
| would be happy to consider their views on it” 406

Abriefing on the report of the Short Life Working Group was sent to the Deputy
Minister for Health and Community Care from an official on 22 December
2004. The paper noted “Given its cross-cutting nature, a number of Ministers
are involved in considering appropriate next steps... The report acknowledges
that concerted, long-term, action is necessary and while survivors of CSA, the
Cross Party Group and voluntary sector agencies will understand that the
scale of the task will take time to deliver, they expect firm commitments now.
Annex A contains more detailed material on the sensitivities, particularly
funding issues, and our recommendations provided are based on these...”.
The paper recommended that “given the cross-departmental Ministerial
interests... all responsible Ministers meet and agree a collective response,
ideally before Mr Kerr [Minister for Health and Community Care] meets with
the Cross Party Group on 13th January 2005”407,

On 13 January 2005, the Minister for Health met the Cross Party Group on
Survivors of Childhood Sexual Abuse. It was highlighted that “the Minister
acknowledges current challenges in the system about service demand and
need for additional money. Minister understood reasons behind call for a

national strategy, but mentioned strategies already exist, suggested further

406 A18922327 — Email between officials. FINALQ&ADOC. 28 September 2004.

407 A17759083 — FZJ 003/008 Part 1. Briefing to Deputy Minister for Health and Community Care from
official. Report of the Short Life Working Group — (SLWG) On Improving Care Services for Adult
Survivors of Childhood Sexual Abuse (CSA). p. 5-15. 22 December 2004.
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thought should be given to achieving the same outcomes. Minister agrees to

convene a meeting of relevant Ministers, but noted the Executive needs to

work with the group to ensure Executive’s response is appropriate”08.

10.18. On 2 February 2005, the Minister for Health and Community Care met other

relevant Ministers (Ms Jamieson, Mr Chisholm and Mr Peacock) to discuss

handling the report of the Short Life Working Group. During the meeting the

following points were made:

10.19. On 13

“The needs of survivors require a co-ordinated response, touching on

policies within Health, Communities, Education and Justice.

Many survivors do not have specific additional needs and so lessons
should be learnt from this. However, the survivors need to feel that
they have ownership and so the Executive should help them to

develop solutions.

There is a further group considering In-Care survivors with funding
already committed to this work, but there is a need to ensure the work
links closely with the more general approach, whilst being aware of

the sensitivity of ‘badging’ the groups together.

Individual problems are very different, but they are currently treated

very differently in different parts of the country.

Funding some of the recommendations, e.g. homelessness, would

show Executive commitment.

Ministers should agree a way forward before any external work is

pursued, including the appointment of any consultants”4°°.

May 2005, an official sent a Minute to the Minister for Health and

Community Care regarding “A Strategy for the Care and Treatment of Adult

Survivors of Child Sexual Abuse”. The purpose of the minute was “to advise

408 A20785232 — Email chain between government officials, attaching briefing to Minister for Health
and Community Care. FW. Adult Survivors of Childhood Sexual Abuse. 13 May 2005-23 May 2005.
408 A19123912 — Email from official to Minister for Health and Community Care. Meeting: Survivors of
Childhood Sexual Abuse: 2 February 2005. 7 February 2005.
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the Short Life Working Group report, and more recent research, were
discussed. At the meeting, it was noted that the themes highlighted a need

for:

Better data collection;

¢ Public awareness raising, creation of self-help tools and training for

professionals across all disciplines and at all levels;

¢ A network of survivors, practitioners and researchers to collaborate on

the systematic development of good practice across Scotland;

e |Local demonstration projects to develop and disseminate good

practice nationally;
¢ |mproved commissioning and resourcing of services at local level,

o More specialist and intensive support for those who require it,

recognising the fluctuating and long-term needs of many survivors;
e Clear inclusion of adult survivor issues in mainstream policies;
¢ |dentification of adult survivors in the prison population;

e Creation of change programmes targeted at prevention of further

sexual offending to take forward the Cosgrove recommendation;

¢ Underpinning and ongoing evaluation.

10.22. Following the discussion on these themes, it was agreed that the following

actions would be undertaken:

e Creation of a Reference Group which would include adult survivors
and Cross Party Group representation, to help the Scottish Executive

implement action;

e Appointing a lead professional to assist implementation of this

strategy;

e Establishing a Survivors’ fund of £2 million;
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10.23.

10.24.

10.25.

e Publishing a paper which highlights mainstream Scottish Executive

initiatives that already benefit survivors;

e Scoping what Community Health Partnerships and Managed Clinical
Network structures could offer given that survivors are not yet aware

of the potential benefits these could bring;

¢ Creating a network of professionals and adult survivors (which could

be virtual);

e Commissioning NHS Education for Scotland (NES) to undertake self-

help training and public awareness-raising;

e Calling for bids for demonstration projects — to be met from the

Survivors’ fund.

On 8 June 2005, Scottish Executive officials attended a Cross Party Group
meeting where the “recommendations [as discussed in the meeting of 2 June
2005] were agreed with minor amendments, particularly concerning the
relationship between prisoners and perpetrators and also to strengthen the

fact that there should be ongoing evaluation™"3.

On 27 July 2005, an official provided the Ministers for Health and Community
Care, Justice, Education and Young People, and Communities, with a briefing
for a BBC radio interview that Lewis Macdonald (Deputy Health Minister) had
been asked to do. Additionally, she attached a list of suggested members of

a Reference Group on Adult Survivors of Childhood Sexual Abuse*'4.

The briefing for Lewis Macdonald on the Survivors Strategy, which was for a
BBC radio interview, included a Q&A Briefing covering topics such as: what
was being done to improve services, why it had taken so long for any action
to be taken, funding, whether survivors were consulted with, and what support
was the Scottish Executive giving survivors. The briefing noted that measures
within the Survivor Strategy had met Ministerial agreement, but had not yet

413 A20794756 — Briefing from official to Ministers. Survivors of Childhood Sexual Abuse. 27 July

2005.

414 B88463 — Email from official to Ministers, with suggested members of a Reference Group on Adult
Survivors of Childhood Sexual Abuse. FW: Adult Survivors. 27 July 2005.
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10.26.

10.27.

10.28.

been announced; including not yet announcing the funding of £2 million to set
up the Survivors’ Fund. The briefing noted that no announcements would be
made during the interview*15.

The briefing also reported on key progress since June 2005, namely:

o Officials met Ms MacDonald, co-chair of the Cross Party Group,
during which ideas were discussed about the remit and membership
of the reference group. Ms MacDonald introduced the idea of a
positive motion to mark the announcement which Marilyn Livingstone
[MSP and member of the Cross Party Group] had put forward. The

Scottish Executive had supported the motion.

o National Reference Group membership had been agreed, in
conjunction with the Cross Party Group and the Scottish Executive’s
Looked After Children and Youth Work Division. Officials were to seek
Ministers’ views on the group’s remit after discussion at a first

meeting, planned for 6 September416.

The first meeting of the National Reference Group on Childhood Sexual Abuse
(referred to as the National Reference Group thereafter) was held on 6
September 2005. The meeting was attended by both survivor representatives
and Scottish Executive officials. The Meeting was chaired by an official, who
outlined the previous work that had been undertaken that had led to the
creation of a national strategy and that the role of the group was to help
implement it. The official told the group that the recommendations which had
come out of the Short Life Working Group had been agreed by Ministers and
by the Cross Party Group. These would form the basis of the work of the

group.

There was discussion about the inclusion of non-sexual abuse. Some
members felt that the focus should be on childhood sexual abuse, as it had

been a long and difficult task to get it onto the agenda. Others felt that all

415 A20794756 — Briefing from official to Ministers. Survivors of Childhood Sexual Abuse. 27 July

2005.

416 A20794756 — Briefing from official to Ministers. Survivors of Childhood Sexual Abuse. 27 July

2005.
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What do you hope to achieve? The aim of this work would be to effect a
step change in service responses to adult survivors of childhood sexual
abuse in Scotland. This would lead to improved access to local services,
more people recovering from their early trauma and being able to lead
normal lives, and more efficient use of public sector resources. It would
also shift public awareness and societal responses to childhood sexual
abuse. This would mean that girls and boys would more readily disclose

abuse at an earlier stage, thus preventing longer term damage.

Why has it taken so long for any action to be taken? Scottish Ministers
strongly recognise the need for more and better joined up services to
improve support for survivors of childhood sexual abuse and have taken
very positive action in putting together this strategy. This has taken time
which has been completely necessary in order to reach sound, reasoned
decisions agreed by officials and stakeholders representing all interests.
It is the policy development that is important, and the funding is only one
aspect of the whole strategic approach to address all aspects of

childhood sexual abuse and so achieve lasting progress.

When are we likely to see results? This is a long term project which will
take time to fully deliver but these initial steps are positive proof that we
are determined that survivors receive the most appropriate and sensitive
care and support relevant to their needs. We hope to see a sustained
effort to improve levels of understanding and awareness of this issue
amongst all statutory agencies.

£2m is not likely to go very far is it? The funding is only one aspect of the
whole strategic approach to address all aspects of childhood abuse and
so achieve lasting progress. £2m is a starting point and a means to boost
the areas the reference group consider to be most in need. More than
anything there needs to be a an awareness raising campaign which
raises the profile of existing services and in turn makes best use of these.
The strategy will be geared towards identifying tasks that are for local
authorities and health boards to take forward, possibly using existing

resources. The Executive currently fund 2 organisations who work in this
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field. These are The Moira Anderson Foundation - a National Charity set
up in Scotland to assist children and families affected by child sexual
abuse, and support those individuals whose cases progress through the
legal system and Men Against Sexual Abuse (MASA).

Will any of the funding be given to perpetrators? Yes. Some funding will
be spent on education programmes targeted at changing the behaviour
of perpetrators and potential perpetrators as well as to look into other
strands and behaviours that can be linked to abuse. This will go beyond
education to include projects that give perpetrators as well as survivors
better access to more sensitive and responsive counselling and support

services.

Why? We have a commitment which came from the Cosgrove Report to
give consideration to identifying and securing funding for risk
assessment and personal change programmes for: individuals who have
admitted sexually offending behaviour but without providing sufficient
information to secure a conviction individuals who admit concerns that
they may be at risk of sexual offending and convicted sex offenders who
remain at risk but are not subject to statutory supervision and who require

ongoing support/intervention to reduce the risk they present to the public.

Did you consult with survivors on the strategy? Yes. The remit was to
identify and recommend how best to improve care services for survivors
of sexual abuse, requiring members of the Short Life Working Group
(SLWG) to have knowledge and expertise from across the health and
social care sector. The survivor perspective was very important
however, that is why 5 voluntary sector care providers were invited to
participate, together with the Scottish Parliament's Cross Party Group for
Survivors. We need to listen and learn from survivors on what works
best for them, and to better integrate services in partnership. Not all
survivors need, or wish, medical intervention, many seek counselling and
support services offered by voluntary sector operators which are better
able to handle disclosure issues. We have invited a number of survivors
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to join our reference group; including a representative of the In Care

Abuse Survivors Group and the petitioner of petition PE 535.

What support are you currently giving survivors? We are anxious to do
the right thing by the survivors of past abuse. The Executive directly
supports a range of survivor and victim support services in Scotland, and
there are many good and valued services available, and more are
developing all the time e.g. within Children's services, for those with
mental health problems, and from implementing our Domestic Abuse
and Victims' Support strategies across Scotland. At a strategic level, we
continue to work with stakeholders in the NHS, local authorities and the
voluntary sector to be more responsive to identified needs. The key
emphasis for our Community Health Partnerships is on improving the

access to services, particularly to disadvantaged groups.

Does the Minister recognise the range of needs survivors are likely to
have? The needs can be many and varied and no two cases will be the
same. The long-term effects of childhood sexual abuse are now better
understood, and need sensitive long-term care responses. Not all
survivors need, or wish, medical intervention, many seek counselling and
support services offered by voluntary sector operators which are better
able to handle disclosure issues. We need to listen and learn from
survivors on what works best for them, and to better integrate services
in partnership.

Does funding for men come from any other Scottish Executive sources?
The Scottish Executive's Choose Life suicide prevention strategy is
working to reduce suicide rates across Scotland. The Thrive Initiative
receives funding from the Glasgow Choose Life Local Action Plan. £40k
for 2004/05 and £40k in 2005/06 has been allocated for this work. Thrive
works primarily with males who have been the victims of childhood
sexual abuse, by encouraging self-referrals. The service aims to engage
this high-risk group which is unlikely to seek help through conventional
NHS services. Despite operating in Glasgow Thrive welcomes referrals
from all over Scotland.
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How are you helping to raise awareness of the issues? We are working
to increase public awareness on the booklet entitled 'Working with
Survivors of Childhood Sexual Abuse'#?°. The booklet aims to provide
advice and information for a range of frontline practitioners; so that they
can be clear about what childhood sexual abuse is what its effects can
be and how to raise the issue and support people. Part of the remit of
the Reference Group is to address the need for better training and good
practice guidelines. We see this booklet as an important part of this. It is
also part of a programme of activities designed to break the silence
around sexual abuse and encourage appropriate disclosures in that we
hope it will help practitioners become more confident in supporting
people who disclose sexual abuse. This is likely to be published in the

next few weeks.

Why are you extending the remit of the Reference Group to include other
types of abuse? What support have you provided to survivors of in care
abuse? The Minister for Education and Young People, Peter Peacock,
set out a package of measures during the parliamentary debate of 1
December 2004. This comprised:

Access to information:

e all available relevant files held by the Scottish Executive, suitably
redacted were made available for public inspection from January
2005. Web page on internet explains the process and a helpline

was set up to provide information on how to access what we hold.

e Scottish Information Commissioner invited to examine what we
have been doing to trace and open up our files. This report has
now been published and concluded that the Executive had done
everything in their power to make files accessible to the public.

Establishment of a Short life working group

420 A17678444 — UGJ 004/028 Part 1. Nelson, S, Hampson, S. Working with Survivors of Childhood
Sexual Abuse. p.241. September 2005.
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e this work is now being taken forward in conjunction with the work

on providing support to survivors of childhood sexual abuse.

Independent expert

e Announced Tom Shaw is to be appointed to analyse the
regulatory requirements of the time, the systems that were in
place to monitor operation of those requirements and, in general,
to analyse how that monitoring was carried out in practice™?'.

Launch of the National Strategy

10.31.

10.32.

10.33.

The SurvivorScotland launch document, which was published in September
2005, “sets out a strategic way forward, agreed by Scottish Ministers, which
will be led and coordinated by a national Survivors Reference Group”. It
outlined that “the Survivors Reference Group has agreed that, while the main
focus will be on survivors of sexual abuse, wider issues of abuse will also be
considered. Itis in the early stages of developing a working plan spanning an

18 month to 2 year period to deliver on these key action points”.

The document stated that “[ijnput from survivors in identifying what works best
will be critical”.

When describing the strategy the document highlighted that “the following
action steps have been agreed as necessary by Scottish Ministers following
the work of the Short Life Working Group, and in discussion with
representatives of the Cross Party Group... These action steps include: Better
data collection; Public awareness raising, creation of self-help tools and
training for professionals across all disciplines and at all levels; A network of
survivors, practitioners and researchers to collaborate on the systematic
development of good practice across Scotland; Local development projects to
develop and disseminate good practice nationally; Improved commissioning

and resourcing of services at local level with more specialist and intensive

421 A20794809 — Briefing from official to Deputy Minister for Health and Community Care. Members
Business Motion: S2M-3074 Adult Survivors of Childhood Sexual Abuse Debate, Thursday, 22
September 2005. 15 September 2005.
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support for those who require it, recognising the fluctuating and long-term
needs of many survivors; Clear inclusion of adult survivor issues in
mainstream policies; Identification of adult survivors in the prison population;
Creation of change programmes targeted at prevention of further sexual
offending to take forward the Cosgrove Report Recommendation 26, and

Research — Underpinning and ongoing evaluation”422.

10.34. On 28 October 2005, the National Reference Group met. It was noted that
“the CSA debate brought about by Marilyn Livingstone's motion had taken
place on 22 September and had been successful in congratulating the Scottish
Executive on progress and in highlighting the Strategy... Mr Macdonald's
words  were welcomed in that they demonstrated the Executive's
understanding of, and commitment to, survivors' issues.... Christopher [Daly,
In Care Abuse Survivors (INCAS)] indicated that he had picked up “some
confusion around the mention of the previous debate which had centred
around Institutional abuse rather than CSA. There followed a short discussion
and Helen [Holland, In Care Abuse Survivors (INCAS)] said that she
considered that Institutional Abuse generally tied in with other aspects of
abuse and would hope that INCAS was welcome to the Group. [An official]
said she was sure she spoke on behalf of the entire Group in confirming this

to be the case and everyone voiced their affirmation™23.

10.35. On 19 May 2006, the National Reference Group met. A number of matters
were discussed about the National Strategy, including: the creation of a
website, data collection and the development fund. An official commented on
“the progress the group has made and asked members to consider the
frequency and length of meetings, whether we should move meetings
between Edinburgh and Glasgow... The volume of work involved in the
reference group was discussed and whether we needed to use additional
resources to assist the lead professionals. It was agreed however that it was

too early to discuss the resource and staffing situation... It was agreed that

422 A25980583 — Scottish Executive. SurvivorScotland: A Survivor-centred Strategic Approach for
Survivors of Childhood Sexual Abuse. Edinburgh. September 2005.

423 A17678444 — UGJ 004/028 Part 1. National Reference Group on Adult Survivors. Minutes of
Meeting. p. 177-182. 28 October 2005.
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10.36.

10.37.

we will hold an away day to allow us to plan the future direction of the group
and look more closely at individual roles. We can also develop ideas for the
national conference scheduled for later in the year and the day will present the
opportunity to consider progress and the future direction of the strategy...
There was general recognition of all the hard work that everyone had so far
done for the Reference Group... It was agreed that meetings will move from a
6 weekly to a 2 monthly basis and that they will be held in Glasgow, on

occasion™?4,

On 28 June 2006 the Scottish Executive published a document entitled: ‘A
Survivor-centred Strategic Approach: National Strategy and Progress
Report*?5. This document provided a summary of progress against each of
the action steps that had previously been agreed, along with detail of important

developments since the National Strategy launched in September 2005.

On 1 September 2006, the National Reference Group met*?®. The group
discussed progress on a number of key areas linked to the National strategy;
for example, “data collection, the creation of the website, the development
fund and a number of meetings with the Scottish Prison Service regarding
both survivors and perpetrators of abuse™?’. The group also received a
presentation on the National Training Strategy and a report was provided
entitled ‘Beyond Trauma — National Awareness Training Project#?®. Among
the areas that were highlighted was “the lack of training given to
undergraduates in occupational health and welfare services on this issue,
although this was now being addressed. It was also noted that there were
very few men attending training sessions”.

424 F251961 — National Reference Group. Minute of Meeting of National Reference Group on Adult

Survivors. 19 May 2006.

425 F391777 — Scottish Executive: Survivors of Childhood Sexual Abuse. A Survivor-Centred Strategic

Approach: National Strategy and progress report. July 2006.

426 F590963 — National Reference Group. Note of meeting of the National Reference Group on Adult

Survivors of Childhood Sexual Abuse held on Friday 1 September 2006. 1 September 2006.
427 F389801 — Adult Survivors Strategy Progress Report. 15 August 2006.

428 F590963 — National Reference Group. Note of meeting of the National Reference Group on Adult
Survivors of Childhood Sexual Abuse held on Friday 1 September 2006, containing Annex A Beyond

Trauma — National Awareness Training Project Report — August 2006. 1 September 2006
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10.38.

10.39.

10.40.

10.41.

A progress report was produced by the National Reference Group on 9
January 2007. This document included discussion of the Group’s away
day*?®, during which survivor involvement was a key topic. It was noted “there
was general agreement that they needed to be more closely involved as they
had direct experience, skills and knowledge. They were experts by

experience”30.

On 19 January 2007, the National Reference Group met. The meeting
included discussion of a Development Fund, with an official noting “that it was
necessary for a wide range of organisations to be able to apply due to the
need, for example, to accommodate the Cosgrove recommendation”. This
recommendation related to consideration being given to identifying and
securing funding for risk assessment and personal change programmes for
certain individuals who had admitted sexually offending behaviour or that they
were at risk of sexual offending. It was also noted by the official that “there

now seemed to be an appropriate voice from Survivors within the group™3'.

The Adult Survivors Development Fund Eligibility Guidance was produced by
the Scottish Executive on 6 February 2007432,

On 28 February 2007, SurvivorScotland’s National Conference took place:
“Scotland is the first country within the UK to have a national strategy for adult
survivors of childhood sexual abuse and this was first national conference on

the subject”. SurvivorScotland’s report on the conference noted:

“The conference placed a strong emphasis on partnership working and
on the importance of identifying and addressing the wide range of
support needs that survivors have. The turnout was remarkable. The
conference was intended for 150 participants but, due to demand, was
extended to 330. Delegates came from a diverse range of backgrounds,

and presenters and facilitators, many with vast experience in the field,

429 F553000 — Away Day Findings Tied in With The National Strategy. December 20086.

430 F590973 —Adult Survivors Strategy — Progress Report. 09 January 2007.

431 F612874 — Meeting minutes from reference group. Note of Meeting of National Reference Group
on Survivors of Childhood Sexual Abuse held on Friday 19 January 2007. 19 January 2007.

432 F584686 — Guidance document. Sexual Abuse Service Development Fund (SASDF): Working with
Survivors of Childhood Sexual Abuse 2007-2009 — Eligibility Guidance. 6 February 2007.
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10.42.

10.43.

put in considerable effort to make the event a success. They were joined
by many survivors who all talked openly and honestly about their own
experiences and about their enthusiasm for the strategy as a gateway to
the recovery process. Lewis Macdonald, Deputy Minister for Health and
Community Care and Marilyn Livingstone, MSP, Chair of the
Parliamentary Cross Party Group on Survivors of Childhood Sexual
Abuse also gave their support. Survivors have since expressed how
positive the media coverage has been in terms of their recoveries. This
shows that we are reaching out to people who otherwise would not have
chosen to be part of official support systems. The SurvivorScotland
website which was demonstrated at the conference is in the final stages
of development and will further help to take this flagship policy forward.

It will become the conduit for exchanging and developing good practice”
433

On 27 April 2007, the National Reference Group met. An update on the
Development Fund was provided43*. It was highlighted that “[t]he closing date
for applications to the Fund was 30" March. The Independent Panel met on
16" April to assess they match against the criteria required. They will
reconvene on 30" April to update us on the numbers to be taken to the next
sift. The fund received 98 applications*3® Total monetary bids for over 2 years
-£12,153,564".

A further discussion about a survivor sub-group took place, “but it was felt that
this was not the right time for such a group. There are enough representatives
on the group to go back to survivor organisations and update them on the
strategy and receive feedback to take back to the reference group”. It was
proposed that there should be an in care abuse subgroup. It was explained
that:

433 F1000515 — SurvivorScotland. survivor-centred strategic approach for survivors of childhood
sexual abuse. 2007. 28 February 2007.

434 F754104 — Report. National Strategy for Survivors of CSA Reference Group Update and Report —
April 2007. April 2007

435 F751288 — Spreadsheet. summary of the Adult Survivors Development Fund applications. 19 April

2007.
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10.44.

10.45.

10.46.

“the sub group will advise the main reference group on in care abuse and
the relevant organisations and support services available. It would allow
more detailed discussions than is available to the reference group
around the issues surrounding in care abuse to take place. The initial
petition presented to Parliament was in regards to historic abuse and it
was important that the sub group focus on this. Concern was voiced that
the strategy group may begin to break up and that some groups may feel
that they are shut out of any sub group. It is always therefore important

to remember and stress that the strategy is about all survivors43.

According to briefing by officials provided in 2007, the National Reference
Group recognised that the needs of survivors of abuse in care required a more
detailed approach than could be provided within the group. It therefore
established a sub-group in June 2007, which included four survivors, Who
Cares? Scotland and the Scottish Institute for Residential Child Care (SIRCC).
This group’s remit was to produce proposals for a national framework for
support services by February 2008 and tied in with Tom Shaw’s

recommendation for a centre for those abused in care®?’.

On 6 September 2007, a briefing to the Minister for Public Health from an
official was sent to outline “the background to the Sexual Abuse Service
Development Fund, to explain the way in which applications were processed
by an Independent Scrutiny Panel, to provide their analysis and additional
advice from officials”**8. The Minister was invited to consider and approve the
funding proposals that were detailed within the brief and provided detail of
each of the 98 organisations that had been both successful and unsuccessful

with regard to their funding applications.

On 5 October 2007, the National Reference Group met. The Sexual Abuse

Service Development Fund was discussed. It was explained “that the review

436 F790963 — Meeting minutes. Adult Survivors of Childhood Sexual Abuse — Steering Group
Meeting. 27 April 2007.

437 B1801941 — Email with Minute to Cabinet Secretary for Justice and Minister for Children and Early
Years to discuss government activity around historical abuse. 28 November 2007.

438 F994341 - Briefing to the Minister for Public Health. ADULT SURVIVORS OF CHILDHOOD
SEXUAL ABUSE: ABUSE SERVICE DEVELOPMENT FUND (SASDF). 6 September 2007.
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10.47.

10.48.

10.49.

panel had considered each application against the set criteria and made their
recommendations to Ministers. Letters advising applicants of the result of their
application had been issued earlier in the week. It was acknowledged that
there will be disappointment amongst those organisations that have been
unsuccessful, but it was stressed that all the applications had been of a high
standard. Organisations have been offered the opportunity to submit a brief
note on the work they do for inclusion in the website. Overall there was both
a good geographical spread of successful bids, and a good mix of services
offering support for both male and female survivors. There were also
successful bids that touched on the strategy’'s need to look at

Recommendation 26 of the Cosgrove Report”.

There was general discussion about progress: “Progress has been made, and
the strategy is becoming better known, but still more work to be done here.
There was talk around the Mental Health Delivery Plan which did not mention
sexual abuse and the attempts to have this rectified... More needs to be done
to scope issues for research relevant to survivors. More focus on outcomes,
and making a difference now for survivors... Ensure regular and complete

monitoring of the projects successful in the development fund” 439,

On 11 December 2007, an official provided a briefing for the Minister for
Children and Early Years about the Scottish Law Commisson’s (SLC) Report.

It included information on the SurvivorScotland Strategy*4°.

On 29 February 2008 the National Reference Group met**'. The Chair of the
In Care Abuse Sub Group gave a background to his work and then spoke
about the work of the subgroup on developing a service model for in care
survivors across Scotland: “He described this process and how the group had
used a tailored Questionnaire survey which was disseminated to a wide range

of stakeholders to confirm the evidence of need... Funding for the next three

439 F1306059 — Meeting minutes. ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE -
STEERING GROUP MEETING. 5 October 2007.

440 F1187710 — Email between officials. briefing for Ministers on historical abuse survivor matters. 18

December 2007.

441 F1588668 — Email attaching meeting minutes. FW: Adult Survivors Reference Group — Agenda

and papers for meeting 25 June 2008. 25 June 2008.
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10.50.

10.51.

years has been secured from the Government for the development of this

service”. Proposals and issues discussed included:

e a separate “discrete” service for In Care survivors;
e adirect “one to one” service, including a telephone helpline;

¢ the need for an integrated service for In Care survivors, their partners

and their families which is evaluated independently;
¢ the model should include “care pathways”;

¢ inconsistency across local authorities, in respect of records and lack

of response from them;
¢ links with existing Development Fund groups/organisations;
o targeting to raise awareness of the service;

¢ the paucity of records and access to those records; and

ensuring the gap in the health dimension is met”442.

The Chair of the National Reference Group thanked the subgroup for its hard
work in preparing the proposals: “She asked the members to endorse the
proposal to produce a specification to initiate the procurement process, which
was unanimously agreed. The Sub Group were also asked to report back to
each Reference Group meeting”. Progress updates were also provided with
regard to “the communications strategy, data collection and discussion around
‘truth and reconciliation’, where [the Chair of the National Reference Group]
ran through a paper she had prepared and proposed that, subject to Ministerial

approval, a consultation paper would be issued”#43,

On 25 June 2008 the National Reference Group met. Discussion took place

about time-bar and truth and reconciliation. The Chair summarised the

442 F1305941 — Document. Proposal for service for survivors of In Care and Institutional Abuse. 29
February 2008.

443 F1588668 — Email attaching meeting minutes. FW: Adult Survivors Reference Group — Agenda
and papers for meeting 25 June 2008. 25 June 2008.
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10.52.

10.53.

10.54.

10.55.

content of the Members’ Business debate at the beginning of the year where
the three relevant Ministers agreed that scoping a possible truth and
reconciliation forum should go ahead and that the National Reference Group
should be fully involved in this#44.

On 25 November 2008, the One Year On: National Conference took place —
highlighting the progress of the SurvivorScotland National Strategy and the
launch of In Care Survivors Service Scotland (ICSSS). The conference was
organised by the Scottish Government where one of the key note speakers

provided an update on the progress of the SurvivorScotland Strategy*4°.

On 5 February 2009, the National Reference Group met. There was
discussion on acknowledgement and accountability, and the Sexual Abuse
Service Development Fund. It was noted that the initial stage of the
acknowledgement and accountability public consultation process resulted in
over 50 responses plus feedback from roadshows. As required, at the end of
the first year of funding, officials asked the 25 recipient organisations to give

presentations showing the progress of projects and identifying outcomes*46.

The National Reference Group met on 25 August 2009. Amongst other
matters, the group discussed the next steps of its communications and training

strategies*4’.

The National Reference Group met on 25 November 2009. The Chair
explained that there was a new team devoted to SurvivorScotland work. An
update on the Sexual Abuse Service Development Fund was provided. It was
noted that three areas required action: male survivors; rural issues; and
prevention and prison services. Further funding had been identified for these
areas. It was advised that Ministerial approval had been given for a pilot

forum. There was a presentation on the arrangements for the forum and the

444 F2139394 — Email attaching meeting minutes. FW: SurvivorScotland. 26 September 2008.

445 B2674703 — Email attaching an officials’ presentations on Survivor Scotland and the Tom Shaw
Review. 2 December 2008.

446 F2174000 — Email with meeting agenda. Adult Survivor Reference Group meeting 21 May 2009.
14 May 2009.

447 F2403274 — Meeting minutes. SURVIVORSCOTLAND: NATIONAL REFERENCE GROUP. 26
August 2009.
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10.56.

10.57.

Advisory Group. There was discussion on survivor involvement in the
establishment of the forum as survivors were being interviewed about their
expectations by the Scottish Institute for Residential Child Care. The Scottish
Government’s SurvivorScotland team announced the forum’s new name,

“Time to be Heard”#8,

On 19 May 2010, the National Reference Group met and discussed the
revision of its remit and membership. The minutes noted: “Members...
represent the interests of all survivors not their own issues or those of their
organisations. It was felt that the Group is too large to carry out business
effectively. While there is no suggestion that anyone is asked to leave there
are some views that those who attend and those who have not been attending
recently, be asked to consider their purpose in remaining part of the group...
There is lack of representation from some areas that could influence decision

making e.g. NHS management™4°,

Group members were asked to provide comment on the remit and
membership of the group. Feedback received from a number of group

members*°0:451:452:453 "including Christopher Daly, highlighted that:

“The rewording of the remit should include all forms of abuse with terms
such as; physical harm, sexual harm, emotional harm or physical abuse,
sexual abuse, emotional abuse. Further include the term institutional
child abuse within the remit ... Regarding membership, Helen, [an
official] and | had a tough job convincing people that institutional child
abuse should be part of the remit of the group. We didn't just turn up we
feel we earned a place (as did others) and our membership of the group

and had been promised this by Scottish Ministers. Therefore my view is

448 F2724484 — Meeting minutes. SURVIVORSCOTLAND: NATIONAL REFERENCE GROUP. 25

November 2009.

449 F3204768 — Meeting minutes. NATIONAL REFERENCE GROUP — ADULT SURVIVORS OF

SEXUAL ABUSE. 19 May 2010.

450 F3017145 — Document. Review of Remit and Membership of Reference Group - Feedback from

Helen Holland and official. No date.

451 F3025553 — Feedback document. Review of Remit. No date.

452 F3023128 — Feedback document. Proposals for the National Reference Group (Terms of
Reference) and the National Strategy (Survivor Scotland) — Rationale — Martin Henry. No date.

453 F3023113 — Feedback document. Review of Remit and Strategy of Reference Group. No date.

191

SGV-000000056

192



that in any review of membership we should allow those current
members who are still active participants to stay on-board” (emphasis in
original)#54,

10.58. On 15 September 2010, the National Reference Group met. National Strategy
funding was discussed. A paper was provided to outline the funding
applications*®. It was highlighted that “the number of applications for learning
disability and physical health had been low but members of the team were
following this up. Decisions on the funding applications received for the other
priority areas had been delayed as a number of organisations had been asked
to submit additional information. Once a decision had been made the
SurvivorScotland Team would need approval from the Health Finance
Department and Ministers. Organisations should receive a decision by the
end of October’¢. Discussions also took place regarding the review of the

National Strategy and a revised strategy*®’.

10.59. The National Reference Group met on 1 December 2010 where the revised
National Strategy was discussed. It was noted that as agreed on 15
September, members could add actions to the template next to the appropriate
aim and send the template to the SurvivorScotland team for consideration*°8.

10.60. On 23 March 2011, the National Reference Group met. The National Strategy
Action Plan*® was discussed which provided a template for the reviews of the

National Strategy, including aims, actions and timescales*°.

454 F3023103 — Feedback document. Remit and Membership of Reference Group - Christopher Daly.
No date.

455 F3204808 - Funding paper. SurvivorScotland: National Reference Group — Strategy Funding. 15
September 2010.

456 B4410540 — Email with minutes in attachments. NATIONAL REFERENCE GROUP — ADULT
SURVIVORS OF CHILDHOOD SEXUAL ABUSE. 15 September 2010.

457 F3243828 — Draft strategy. National Strategy for Survivors of Childhood Abuse, SurvivorScotiand.
15 September 2010.

458 F3413568 — Template document. SURVIVORSCOTLAND — NATIONAL STRATEGY — ACTION
PLAN. 1 December 2010.

459 F3637862 — Template document. SURVIVORSCOTLAND — NATIONAL STRATEGY — ACTION
PLAN. 23 March 2011.

460 F3756084 — Draft minutes. NATIONAL REFERENCE GROUP — ADULT SURVIVORS OF
CHILDHOOD SEXUAL ABUSE. 23 March 2011.
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10.65.

10.66.

develop an action plan for the implementation of the Human Rights
Framework®9. A review of the training strategy was discussed*’®. The
National Strategy funding paper highlighted funds available for 2011/12 and
what had been agreed as priority expenditure4’!.

That would be the last time the National Reference Group met. As there was
a dedicated SurvivorScotland team within the Scottish Government who had
responsibility to implement the Strategy, the decision to bring the National
Reference Group to a close had been agreed4’? and members were thanked
for their contributions?’3. A letter was sent by SurvivorScotland to each
member in January 2012, thanking them and explaining that they would
continue to be consulted and kept updated*’4.

A briefing was provided to the Minister for Public Health on 4 May 2012475 |t
related to the Ministers’ upcoming attendance at the Cross Party Group on
Adult Survivors of Childhood Sexual Abuse on 15 May 2012. The briefing

included lines on the SurvivorScotland National Strategy:

e “The Scottish Government is committed to providing support for Adult
Survivors of Childhood Sexual Abuse, demonstrated through the

National Strategy.

e Has established a dedicated team, SurvivorScotland, to take forward
the National Strategy.

o Established a dedicated SurvivorScotland website to help improve the
lives of survivors of childhood sexual abuse through providing

information on support and access to services.

468 A1902186 — Meeting minutes. NATIONAL REFERENCE GROUP — ADULT SURVIVORS OF
CHILDHOOD SEXUAL ABUSE. 07 December 2011.

470 F4132556 — Emails with attachments. SurvivorScotland Reference Group — Paper 5 Training.
47 F4082365 — Funding Paper. SurvivorScotland: National Reference Group. 07 December 2011.
412 A2770805 — Briefing for Minister. Annex C of Briefing to Minister for Public Health from Julie Muir —
4 May 2012.

473 A1902186 — Meeting minutes. NATIONAL REFERENCE GROUP — ADULT SURVIVORS OF
CHILDHOOD SEXUAL ABUSE. 07 December 2011.

474 A2057771 — Letter. Reference Group Thank you letter. 27 January 2012.

475 A2770805 — Briefing to Minister for Public Health from an official. BRIEFING FOR THE CROSS
PARTY GROUP ON ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE. 04 May 2012.
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e Developing a National Training Strategy to raise awareness of
Childhood Sexual Abuse and provide support to staff in voluntary and

statutory organisations on how to deal with disclosures of abuse.

¢ While it is not possible to commit to permanent funding the Scottish

Government provided:

o £1.7 million through the National Strategy Fund between 2007
and 2009

o £900,000 National Strategy Funding for 2009/10
o £900,000 National Strategy Funding for 2010/11
o £850,000 National Strategy Funding for 2011/12

e Funding services remain one of the SurvivorScotland Strategy’s key
priorities and the Scottish Government has committed £1.6 million for

the Strategy funding over the next two years”.

10.67. The briefing included questions and suggested answers:

“Q1 Funding for survivors of domestic abuse is offered for three
years and at a realistic level. Whereas funding for survivors of
childhood sexual abuse is at a level of £25,000 per priority area and
for two years. In view of the long term significant inequalities that
survivors face, is there any plan towards long term sustainable and
realistic funding for survivors of childhood sexual abuse? Priorities
for funding are considered as part of the Scottish Government's
Spending review process. We have provided funding of £4.25 million
since 2007. We have committed a further £850,000 for 2012/13 and
£800,000 for 2013/14.

We recognise that it is difficult to plan services on annual funding bids.
That is why we are now providing funding over a 2 year period. It is
important to give equitable access to a range of organisations and this is

why we limit the amount available for each service.
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(Note to Minister — As the SurvivorScotland budget is smaller than that
for Violence Against Women we need to restrict the amount that can be
applied for or a few large organisations would bid for all the funding.
Violence Against Women funding is £3.4 million per annum and

organisations are able to apply for up to £100,000.)

Q2  Survivors of childhood sexual abuse face difficulties in life
due to the lack of opportunity to gain healthy modelled life skills (or
a toolkit) taken for granted by non survivors. They face frustration
that others do not recognise this omission (or missing tools from
the kit) and the need for long term appropriate support. How would
the Minister for Public Health make health/ care practitioners aware
of this and ensure consistent, relevant and long term support to
enable adults to gain these skills or tools allowing individuals the
ability live well, independently and healthily in line with the Scottish
Government guideline for a better nation? It is not possible to tailor
every service to meet the particular needs of different client groups.
There are a number of support services available including Life Skills
Centres, money advice through the Citizens Advice Bureau and

educational support.

The Scottish Government has developed a dedicated SurvivorScotland
website which provides information and support for survivors and
includes details of organisations which can offer additional support. We
also have a booklet for survivors, families and friends.

We have provided training for NHS staff to help them ask questions
about childhood abuse and offer appropriate support. We are also
funding a partnership between Roshni, Health In Mind and the Scottish
Association for Mental Health to develop awareness raising for staff in a
wide range of organisations so that they can appreciate the particular

needs of survivors.

Q3 How does the Scottish Government intend to meet the
considerable health needs of CSA survivors in Scotland? In terms
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of identification; research, training and service provision? The
Scottish Government is committed to meeting the needs of survivors of
childhood abuse. This is why we launched the National Strategy for
Survivors of Childhood Sexual Abuse in 2005. As part of the Strategy
we have funded awareness raising and training for staff in statutory and
voluntary organisations to help them support adults survivors to disclose

their abuse and to support them in accessing appropriate services.

To date the Scottish Government have provided £4.25 million. We have
also allocated further funding of £1,650,000 between 2012 and 2014.

A national programme of work on improving the healthcare identification
and management of gender-based violence (including childhood sexual
abuse) has also been taking place across NHSScotland since late 2008.

To date approximately 2800 staff from mental health, substance misuse
and maternity services have been trained in routinely asking about and

dealing with childhood sexual abuse issues.

Q4 The correlation between adult offending and early childhood
adversity and trauma is complex. We understand it is not simply a
case of ‘cause and effect’ and we are particularly aware that the
majority of people sexually abused in childhood do not go on in
adulthood to sexually abuse children or young people. However,
many sex offenders (and, indeed, other types of offenders) have
suffered unresolved trauma, including sexual trauma, while

growing up.

What are the funding opportunities, within preventative spend, for
collaborative initiatives across Government to test effective
approaches to addressing the ‘traumagenic’ needs of offender-
survivors (including those in custody) towards positively
influencing their offending behaviour/recidivism and preventing
future offending? The SurvivorScotland strategy includes responsibility
for taking forward recommendation 26 of the Cosgrove Report, to identify
and secure funding for risk assessment and personal change
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programmes for individuals who have admitted sexually offending
behaviour and individuals who admit concerns that they may be at risk
of sexual offending. This is based on the premise that some perpetrators,
or those who think they may become perpetrators, may also have
suffered from sexual abuse. Through this we have funded Stop It Now,

Barnardos, Includem and Open Secret.

Q5 What mechanism are you putting in place to allow people
that have experienced childhood sexual trauma to work with or
alongside policy makers within community partnerships and what
timescale do you see this happening? The Scottish Government has
involved survivors in developing the SurvivorScotland Strategy through
the National Reference Group since 2005. | understand that the
members of the Group felt that the future implementation of the policy
should be taken forward by the SurvivorScotland team. However, we
continue to involve survivors in the group taking forward the work on
male survivors and will involve survivors in future reviews of the Strategy.
We are also actively involving survivors in the development of the
consultation on the National Confidential Reference through a Reference

Group and a Survivor Stakeholder Group.

Q6 There is substantial evidence suggesting that much of the
prison population have experienced CSA, and that CSA is a
significant contributor to problems such as substance misuse,
educational failure and petty crime. If prisoners were properly
screened and offered appropriate support, there is good reason to
believe that rates of reoffending could be significantly reduced,
potentially saving the public purse. Would the Minister consider
working with the Cabinet Secretary for Justice to make significant
progress in this area? We recognise that some prisoners have
experienced childhood sexual abuse. Thatis why one of the priorities of
the SurvivorScotland fund is around services for prisoners and
prevention. Through this we have funded Stop It Now Scotland,
Barnardos, Includem and Open Secret.
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1.1,

CHAPTER 11
IN CARE SURVIVORS SERVICE SCOTLAND

This chapter responds to point 5 of the section 21 notice and provides an
explanation of In Care Survivors Service Scotland, including the approach to
engagement with survivor groups and campaigners. This chapter addresses
the establishment of In Care Survivor Service Scotland and its relationship to
the National Reference Group, how the tender process was run and how
subsequently Open Secret was awarded the contract. It explains the nature
of the service and how it was funded (including the Scottish Government’s
response to Petition PE1397), and how it was later replaced by Future
Pathways.

Background

11.2.

11.3.

At a meeting in January 2007 of SurvivorScotland’s National Reference
Group, the Group decided to establish a subgroup to review the needs of in
care survivors, evaluate what service provision was in place and identify areas
for improvement4’8. The subgroup was set up in June 2007. The subgroup
was supported by the Scottish Government’s Care and Justice Division (which
was part of the Scottish Government’s Health Directorate) and comprised
survivors of abuse in care and representatives of organisations involved in
survivor support, such as Who Cares? Scotland and the Scottish Institute for
Residential Child Care (SIRCC).

On 6 September 2007, a briefing was sent by an official in the Adult Care and
Support Change Team (part of the Care and Justice Division) to the Minister
for Public Health seeking approval for the funding proposals for a Sexual

Abuse Service Development Fund. This briefing also included information on

478 F612874 — Note of meeting of national reference group on survivors of childhood sexual abuse
held on Friday 19 January 2007. Adult Survivors - minutes of reference group meeting. 19 January

2007.
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11.4.

11.5.

future priorities such as a national training programme for frontline staff,

creating care pathways and mainstreaming of services for survivors*/°.

In an email on 14 November 2007 by an official to members of the “In Care
and Institutional Abuse Survivors Sub Group”, the terms of reference of the
subgroup were outlined. The terms of reference stated the subgroup’s aim

and purpose, and defined ‘in-care’ and ‘abuse’:

“Our aim is to highlight the long term effects, as well as current and future
needs of in care abuse survivors who have been subject to any form of
abuse whilst in care. To achieve this aim, our purpose is to ensure that
there are appropriate and effective long term support, information and
advocacy services in place for these survivors.

By ‘In-Care’, we mean any residential care setting, be it local authority
children’s homes, approved schools, hospital care, kinship care, those
ran by charitable organisations, religious orders and foster care
placements. By abuse, we mean neglect, physical, emotional,

psychological and sexual™&.

A letter from the Chair of the subgroup (which appears to have been intended
for groups offering support services), also attached to the email of 14
November 2007 noted above, stated that a part of the subgroup’s purpose
included ascertaining “what services (if any) are currently in place within the
statutory and voluntary sectors for survivors of abuse whilst In Care... to
identify the level of met and unmet need for support and advocacy services
that this vulnerable group of people require”.

In a briefing to Ministers from an official in advance of a meeting, on 18
December 2007 between Ministers with an interest in the SurvivorScotland
strategy, there was information regarding how Ministers should respond to two

reports in a way that “could be underpinned by the principles of the Survivors

479 B1542977 — Email from official to Minister for Public Health. National Strategy for Adult Survivors
of Childhood Abuse -Sexual Abuse Service Development Fund (SASDF). 6 September 2007.

480 B1701619 - Email from official to members of the In Care and Institutional Abuse Survivors sub
group. REMINDER - IN CARE ABUSE SERVICES QUESTIONNAIRE - PLEASE COMPLETE AS
APPROPRIATE. 14 November 2007.
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.7.

11.8.

strategy”. The two reports were the Tom Shaw Historical Abuse Systemic
review and the Scottish Law Commission’s review of “time bar”. The briefing
also contained information about work in response to the findings of the
Kerelaw List D School Inquiry and a summary of the SurvivorScotland

strategy.

The briefing considered the recommendations of the Tom Shaw Historical
Abuse Systemic Review and areas for improvement. It considered
improvements to the quality of care and education in residential care and, as
part of the SurvivorScotland strategy, improvements to services for adult

sSurvivors:

“The Survivor Scotland Reference Group has established a sub-group to
recommend proposals for the specific needs of historic in-
care/institutional abuse survivors. This sub-group includes survivors. It
plans to submit its recommendations to the Expert reference group on
29 February. These are likely to include a proposal to tender for a
national service which will help the individual link into local services. It
will be crucial that this service links closely with existing aftercare
services for looked after and accommodated children and also local
services provided by health providers and other independent agencies.
Officials are visiting a similar service for England and Wales on 17
December. A questionnaire has also been issued to 300 providers to
identify existing service provision and gaps”8'.

In December 2007, SurvivorScotland published the “In Care and Institutional
Abuse Sub Group: Survey of Services for Survivors of In Care and Institutional
Abuse in Scotland”. The purpose of the survey was to ascertain availability of
services to survivors of in care and institutional abuse in Scotland. The
questionnaire had been distributed to over 300 statutory and voluntary

agencies across Scotland*®2.

481 F1198108 — Briefing for Ministers - Briefing for cross-Ministerial meeting on adult survivors of
childhood sexual abuse. 18 December 2007 .

482 B2352037 — Email from official to OpenSecret. FW: email to open Secret enclosing copy of in care
survey. 8 September 2008.
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Launch of In Care Survivors Service Scotland

11.12.

11.13.

In Care Survivors Service Scotland (ICSSS) was launched on 25 November
2008 following an open, competitive, process which involved survivors in
decision-making.  Falkirk-based Open Secret was appointed. KASP
(Kingdom of Abuse Survivors Project) was to be a main partner with additional
partners being the Moira Anderson Foundation and Break the Silence. All of
the organisations involved had substantial experience of working with
survivors. The service was called “In Care Survivors Service Scotland: A

partnership led by Open Secret ™85,

ICSSS would provide for the delivery of a range of services, from mental health
care and counselling for survivors and their families, to sign-posting services
(such as social care or legal services) and organisations who may hold (or
who may be able to assist finding) records of a survivor’s time in care. Detalil
on the services follows below, in the Ministerial briefing dated 25 September
2008:

e “To provide a national confidential telephone support line providing
information support and advocacy to in care survivors and their

families.

e To provide support and advocacy to in care survivors and their

families.

e To provide confidential counselling to in care survivors and their

families.

e To assist and facilitate contact to other appropriate health, voluntary,

community and social care agencies.

e To provide an independent advocacy/signposting service on access

to files and records of survivors who have been in care.

485 B2380161 — Background briefing from official to Minister for children and early years. Progress
across Scottish Government on support for in-care abuse. Not dated.
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e To provide an independent advocacy/signposting service to in care
survivors on accessing the Criminal Injuries Compensation Scheme,

and other relevant legal services.

e To produce a website and series of leaflets on all aspects of in care

and institutional abuse for survivors, their partners and families.

e To implement a robust evaluation process which would record

quantitative and qualitative data.”486.

11.14. Ahead of the Tom Shaw Historical Abuse Systemic Review: One Year On
event, on 25 November 2008, the Minister for Children and Early Years, Mr
Ingram, received briefing from officials, including a speaking note which

announced the launch of ICSSS. It said:

“The Petition to Parliament presented by Chris Daly who is here today,
called for a number of changes. One of these was to provide better
support to survivors. This was endorsed by Tom Shaw and he helped
identify the type of support which would be most effective.

| am therefore delighted to announce today that the Scottish Government
has commissioned a National Support Service for adult survivors of in-

care abuse which goes live today.

As the result of a competitive process, we appointed Open Secret to run
this service.

The design and principles of the service were developed by a group,
which | established. Included in the membership of the group were
survivors and experienced professionals. They set out the key
components of the service and | was pleased to accept their

recommendations.

The service will be delivered across Scotland. Open Secret will develop
the service framework but it will work in close partnership with other

486 B2380161 - Background briefing from official to Minister for children and early years. Progress
across Scottish Government on support for in-care abuse. Not dated.
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11.15.

11.16.

11.17.

relevant organisations across Scotland to ensure that survivors can

access a service close to their home.”87.

At the time of its launch, Helen Holland was reported to have said: “It was
necessary to do something as a matter of urgency for in care and historical
abuse survivors”; “Survivors the length and breadth of the country have had
no central point to go for help until now and this new support and advocacy

service will bring them some hope for the future.”&.

Mr Shaw is also reported to have said: “This is really good news. My report
highlighted the necessity for advocacy, mediation and counselling services,
easily accessible and related to appropriate information and advice”; “I am
delighted that the Scottish Government has responded so wholeheartedly to
my recommendation and | welcome the vision, structure, arrangements and

funding which are manifest in the In Care Survivors Service Scotland.”8°.

A Ministerial briefing for the Public Petitions Committee on 21 December 2010
provided an update on ICSSS*9:

“Following an open, competitive process, Open Secret was appointed to
lead the in Care Survivor Service...The Scottish Government committed
£750,000 over three years to the project. The final grant payment is due
in April 2011. Officials in Care and Justice Division meet regularly with

ICSSS to ensure the terms and conditions of the grant are met.
The remit of the In Care Survivor Service Scotland is:

¢ to provide a national confidential telephone support line (0800 121

6027) for in care survivors and their families;

487 B2510525 — Briefing from official for Minister for children and early years. Draft Speaking Note for
Tom Shaw Historic Abuse Review Seminar. 25 November 2008.

488 F1837487 - News release. Scotland leads the way in support for survivors of historic in care
abuse. 25 November 2008.

489 F1837487 - News release. Scotland leads the way in support for survivors of historic in care
abuse. 25 November 2008.

490 B44 39715 — Ministerial briefing for the Public Petitions Committee. Historic Abuse. 21 December

2010.
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e to provide support, advocacy and confidential counselling to in

care survivors and their families;

¢ to facilitate contact with relevant health, voluntary, community and

social care agencies;

¢ to provide an independent advocacy/signposting service to in care

survivors on access to records;

¢ to provide an independent advocacy/signposting service to in care
survivors on accessing the Criminal Injuries Compensation

Scheme, and other relevant legal services; and

e to produce a website (www.incaresurvivors.org.uk) and a series
of leaflets on all aspects of in care and institutional abuse for

survivors and their families”.
11.18. The briefing went on to note:

“There are a total of 15 members of staff working for the service covering

the whole of Scotland. There are presently 25 volunteers.

To date there have been 390 survivors who have used the service. 244
survivors have received counselling with other users accessing services
such as befriending service, informal support and access to records. The
initial evaluation report received from ICSSS shows a significant
improvement to the lives of survivors. ICSSS have also had success in
accessing records for survivors and will be meeting with SIRCC to look
at the possibility of creating a national database of residential

establishments.

The final grant payment will be made to ICSSS in April 2011. Open
Secret and KASP are keen for the service to continue. No other service
is available specifically for survivors of historic abuse in Scotland. ICSSS
continue to promote the service and the manager has been applying for
grants on a national and local level (including Big Lottery) to ensure the
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future of the service. A decision will be made by ICSSS in Spring 2011

as to whether the service should continue.

On completion of the funding period, ICSSS will submit a report to
Scottish Ministers summarising the outcomes and performance of the

project™9!.

11.19. In a meeting of the SurvivorScotland Reference Group on 23 March 2011, the
funding of ICSSS was discussed:

‘Lorna advised that ICSSS had submitted an application for lottery
funding. They felt that applications for funding would be stronger if they
could show that they also had government funding. They had sent a
letter to Jean, inviting her to a meeting to discuss funding. Jean advised
that she had not yet received the letter but the team would follow it up.

Action: SurvivorScotland to respond to letter from ICSSS

Helen pointed out that the need to identify funding had been built into the
original contract and asked why ICSSS had left it until now. Lorna said
that the funding had not been required previously. They had applied for
funding but only received small amounts which were time limited. They
were still applying for funding but could only access funding when and
where it was available and if they met the funder’s criteria. Helen
suggested applying to ‘Awards for All’ and Lorna advised that they had
applied twice. During the meeting a message was received to say that
the lottery application had been unsuccessful.

Rosina said that it was clear that ICSSS had been successful and asked
about the focus on employability and moving on. Lorna said this would

not affect counselling”%.

491 B44 39715 — Ministerial briefing for the Public Petitions Committee. Historic Abuse. 21 December
2010.

492 F3828267 — Email for official to Survivor Scotland Reference Group — Paper 2 minutes of meeting
on 23 March 2011. 10 June 2011.
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11.20. An update provided for the meeting of the SurvivorScotland National

11.21.

Reference Group on 23 March 2011 confirmed that the final grant payment
was due to be paid to ICSSS in April 2011:

“The service is due to end in November 2011. ICSSS are continuing to
apply for funding through the Big Lottery and other funding streams but
unfortunately no funding has yet been secured. ICSSS will decide at the

end of March 2011 if the service will continue”93,

The Scottish Government agreed to a further six months funding of
£112,500%4. Areport by ICSSS dated 22 June 2011 for the SurvivorScotland
Reference Group provided an update:

“Government Funding for this project ends in October 2011. ICSSS has
worked hard to source alternative funding and as the Reference Group
is aware the Big Lottery Application was unsuccessful as the project

ultimately did not match the Big Lottery Funding Criteria closely enough.

We have continued to try to source funding and it has not been possible
to source funding from November 2011 until this year. This is because
potential funders release funds in a timely manner and would not be able
to offer funds through the course of the project for a period in the future,

i.e. November 2011.

It was acknowledged from the start of the project that there is a need for
a specific service, and that Government funding would last for 3 years in
the hope that local authorities and other funding sources would support
the life of the project, going forward. The service is clearly affected by

the unexpected downturn in the economic climate”4%.

11.22. On 4 August 2011, advice from officials was provided to the Minister for

Children and Young People. This provided an update on ICSSS, outlined the

impact of the closure of the service and provided options for future funding.

493 F3604248 — Survivor Scotland Reference Group. Paper 3 updates. 23 March 2011.
494 A6011838 — Emails between officials. FW: Annual funding. 23 May 2013.
495 F3814092 - Survivor Scotland Reference Group. ICSSS update. 22 June 2011.
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“As many of you will know the funding for In Care Survivors Service

Scotland was due to end in October 2011.

In light of the evidence for the need for the Service, we are delighted to
have had confirmation from Scottish Government that they will continue
to fund the Service, in recognition of the need for a unique and specialist

service for survivors of abuse in care settings.

The Service will continue in its current structure and model until March
2012, following which we will receive funding for a further 3 years. We
are working closely with Scottish Government regarding the funding
available for the 3 year period. Internally we are fully considering the
learning from the Evaluation report to consider the best way forward,
structurally and operationally. We will continue close discussion around
the structure and model of service which is going to be realistically

deliverable in the current economic climate.

| will provide further updates as we know more. In the meantime let’s
enjoy this good news. The staff team would like to thank Scottish

Government for validating the Service in the way that it has™4%.
11.26. The Scottish Government responded to PE1397 on 3 October 2011:

“Officials have asked Open Secret to submit a renewed business case
for further funding until March 2012.

Following the Scottish Government Spending Review, officials are in
negotiations with the ICSSS to consider the next three year spending
period. Officials will consider the Evaluation Report and the business
case to review the future funding provision for the ICSSS.

Officials will continue to work with the service to explore alternative

funding streams for when funding comes to an end in 2014”500,

498 F3974681 — Email from official to Survivor Scotland Reference Group. Paper 3 ICSSS Update. 6
September 2011.

50The Scottish Parliament. PUBLIC PETITIONS COMMITTEE CONSIDERATION OF PE1397
QUESTIONS ARISING FROM COMMITTEE MEETINGS. 2011 [cited 2020 February 19] Available:
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11.31. Agrant letter dated April 2014 from the Scottish Government to Open Secret,
confirmed that funding was issued in connection with continuing and
developing ICSSS from 1 April 2014 to 31 March 2015. This was for the sum
of £200,000%05.

11.32. In a note dated 8 August 2014 to the Minister for Children and Young People,
officials informed the Minister that a review into the capability of Open Secret
had been instigated. This review was considered necessary following
concerns raised by staff working within Open Secret about a range of specific
staffing and management issues. Open Secret’s core funder, Falkirk Council,
had similar concerns and had been working with officials from the Scottish
Government on its proposal to instigate an independent review of Open Secret
to determine Open Secret’s ability to deliver. Officials advised the Minister
that while the grant was to end in March 2015, work was ongoing on how
ICSSS could be developed to meet the evolving needs of survivors, identified

through the InterAction process®%.

11.33. In an email dated 18 August 2014, officials wrote to Ministers informing them
that the Chair of Open Secret had resigned on 14 August 2014 and that Health
in Mind had agreed to take on new referrals made to ICSSS as an interim
measure. It also outlined the cost associated with Health in Mind taking on

ICSSS’s new referrals®7.

11.34. A briefing dated 14 November 2014 from officials to Ministers, outlined the
support being offered to survivors from the Scottish Government:

“The government has implemented the recommendations of Tom
Shaw’s systemic review. As part of this activity, we have:

e established a support service for adults who suffered childhood
abuse in care and their families. The government committed
£750,000 over three years to the In Care Survivors Service

505 AB236098 — Emails between officials. RE: 2014/15 grants. 28 March 2014.

506 AG036501 — Emails between officials. FW: REVIEW OF OPEN SECRET (IN CARE SURVIVOR
SERVICE SCOTLAND). 8 August 2014.

507 A9365545 — Historic Abuse — Concerns about Open Secret (In Care Survivor Service Scotland).
18 August 2014.
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12.8.

12.10.

suggested a scoping exercise to assess the practicalities of a
‘reparations programme’ (including contributions from relevant

institutions) (Recommendation 5).

proposed deferring a response to the development of ‘apology’

legislation (Recommendation 6).

confirmed that all SG policy development is diversity proofed to avoid

discrimination (Recommendation 7).

confirmed the importance of ‘a comprehensive communications and
outreach strategy’ to raise awareness of historic child abuse, the

remedies available and the steps to do so (Recommendation 8).

set out the steps taken to provide necessary support for participants
going through TTBH to assist their effective participation

(Recommendation 9)”.

The Ministers for Children and Early Years and for Community Safety
approved the response®2.

On 22 February 2011, the Scottish Government responded in full to the SHRC
Framework®?3. Before addressing each of the recommendations in turn, the
Scottish Government’s letter stated:

“The rights and needs of adult survivors who were abused in care as
children are the concern of many different parts of government at all
levels. Scottish Government has key responsibilities here. This response
is therefore a collaborative one, bringing together Scottish Government’s
responsibilities for the health and wellbeing of adult survivors of
childhood abuse, children in care today and the recognition and
realisation of survivors’ rights to justice. It reflects the views of the three
relevant Ministers who represent these responsibilities: the Minister for

522 F3587502 — Email from Private Offices to officials. RE: TIME TO BE HEARD - SCOTTISH
HUMAN RIGHTS COMMISSION HUMAN RIGHTS FRAMEWORK - RESPONSE TO
RECOMMENDATIONS ABOUT A ‘FULL FORUM'. 10 February 2011 - 11 February 2011

523 F3745815 — Letter to the SHRC Director from official. Scottish Government response to the human
rights framework prepared by Scottish Human Rights Commission. 22 February 2011.
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Public Health, the Minister for Children and Early Years and the Minister

for Community Safety.

This section of the response outlines the work that is currently being
undertaken in this area by Scottish Government and also notes some

issues that are not discussed elsewhere in the response.

Scottish Government has recognised the pain and suffering caused by
the abuse of children in care as a national responsibility since the
previous First Minister made a public apology to the Scottish people in
2004. The Historical Abuse Systemic Review carried out by Tom Shaw
and published in 2007 helped to lead the way in making
recommendations about how to prevent abuse and assist survivors. For
the last six years the SurvivorScotland Strategy has been taking forward
work with adult survivors, support agencies and other stakeholders
aiming to ensure that survivors of any form of abuse as children are able
to access what they need, including recognition and realisation of their

rights.

Alongside these developments, there has been a renewed focus on
residential childcare today and its role in helping to support and nurture
Scotland’s children and young people. Scottish Government believes
that people and their potential lie at the heart of a more successful
Scotland and that children in care deserve every opportunity to play a full
role. We want every care home to be the first and best choice for children
who need residential care. There Is increasing recognition that
residential childcare can offer a positive opportunity for some children

and can help them to grow into maturity and a positive adulthood.

The TTBH Report published today is another key development in testing
out a model of giving adult survivors the opportunity to describe their
experiences. Scottish Government welcomes this report. Ministers are
committed to taking forward the roll out of TTBH, drawing on the
experience of the Pilot Forum. As part of the Human Rights Framework
you made five recommendations in relation to the Pilot Forum. Scottish
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Government responded to those five recommendations last year. Steps
were taken to meet those recommendations and these are set out in the
TTBH Report. We look forward to hearing your response to the TTBH
Report.

The report commissioned by you from the Scottish Institute for
Residential Child Care (at page 35) notes that the particular features of
Scotland must be central in meeting the needs of survivors. The Scottish
residential childcare sector has always had particular characteristics that
distinguish it from other countries and this was noted in the Historical
Abuse Systemic Review (at page 120). Appendix A provides details of
these features. This clearly has implications for further developments to
assist adult survivors.

Identity is a key issue for many survivors of abuse in care and also for
former residents generally. Some people who were in care as children
do not identify themselves as ‘survivors’ in spite of the fact that they
describe harsh treatment that others would consider abusive. The TTBH
Report confirms this and considers the fact that the pilot was open to any
former resident to describe their experiences, regardless of whether they
saw themselves as having experienced abuse. We therefore note
Recommendation 9 in the TTBH Report that an ‘open approach’ be

adopted in a nation-wide programme of confidential hearings”.

12.11. A meeting took place with the Minister for Public Health, Minister for Children

12.12.

and Early Years, Minister for Community Safety, Time to be Heard and SHRC
on 17 March 2011. Briefing was provided by an official for this meeting on 11
March. The purpose of the meeting was to discuss Tom Shaw’s report and

the SHRC recommendations in the Human Rights Framework®24.

Following the meeting with SHRC and Ministers, officials exchanged emails
regarding the Scottish Government’s response to the SHRC Framework

recommendations®?®. This included an attachment about the Scottish Public

524 A1512029 — Email from official to Ministers. TIME TO BE HEARD REPORT — MEETING WITH
TIME TO BE HEARD AND THE SCOTTISH HUMAN RIGHTS COMMISSION. 11 March 2011.
525 F3681370 - Email between officials. TTBH/SHRC meeting. 17 March 2011-23 March 2011.
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Services Ombudsman Annual Reports which contained references to apology

legislation®%.

The InterAction Process

12.13. SHRC met officials on 9 August 2011. The following day, SHRC sent officials
a draft paper on “InterAction” for discussion®?’. The accompanying email
stated “it would be good to hear your views, discuss any adjustments or
additions you would find useful and how this might be developed into a
proposal which could be taken to Scottish Ministers”. A week later, officials

discussed the draft paper and their response to SHRC%%.

12.14. On 24 November 2011, an official sent a briefing to the Ministers for Public
Health, Community Safety and Legal Affairs, and for Children and Young
People, in preparation for Ministers’ upcoming appearance at the Public
Petitions Committee®?®. The briefing highlighted that since its response to the
SHRC Framework, the Scottish Government had agreed to “participate in the

Human Rights proposed ‘Interaction’ process”.

12.15. The briefing also provided a response to the potential question “What progress

is being made with implementing the SHRC Framework?”:

“The Scottish Government responded to the recommendations in the
Scottish Human Rights Commission on 22 February 2011. The
response indicated that accountability for human rights violations was
already being pursued through criminal prosecutions and also

independent inquiries (such as the Inquiry into Kerelaw School).

Scottish Ministers want to build on what has already been achieved in:

526 B4739443 — Email between officials. Apology Legislation. 22 February 2011.

527 F4098985 — Email from SHRC to officials. Follow up to chat re "Human Rights InterActions". 10
August 2011.

528 F4098982 — Email between officials. Comments on paper. 07 September 2011.

529 F4109349 — Submission to Ministers. Briefing for the public petitions committee meeting — Petition
PE1351. 24 November 2011.
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e Ensuring full and effective participation of survivors and others

whose rights are affected

e Developing a comprehensive communications and outreach

strategy to raise awareness

e Providing support to enable survivors to participate effectively in

a National Confidential Forum
Scottish Ministers have also:

e committed to a scoping exercise to consider issues surrounding a

possible reparations scheme

e agreed to respond on the issue of apologies legislation at a later

date
e consult on the time-bar issue”.

12.16. The SurvivorScotland National Reference Group met on 7 December 2011. It
was explained that SHRC expected the government to take steps towards
remedies, and noted that SHRC was meeting Ministers on 20 December to
discuss proposals for the InterAction. The InterAction process was to begin
the following year, bringing together survivors, representatives of child care
institutions, government officials, civil society representatives and experts to

develop an action plan for the implementation of the Human Rights
Framework530.531532,533 534,535

530 F4094315 — Document from the National Reference Group. SurvivorScotland: National Reference
Group — Updated. 07 December 2011.

531 F4078715 — Meeting agenda for SurvivorScotland Reference Group. SurvivorScotland reference
group meeting. 07 December 2011.

532 F4094175 - Draft minutes for the National Reference Group. National Reference Group — Adult
Survivors of Childhood Abuse. 14 September 2011.

533 F4106261 — Project update for the National Reference Group. Project Statistics. 07 December
2011.

53 F4082365 — Strategy funding for the National Reference Group. Survivor Scotland: National
Reference Group — Strategy Funding. 07 December 2011.

535 F4095442 - Training strategy for the National Reference Group. SurvivorScotland — National
Reference Group — Training Strategy. 07 December 2011.
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(5 June) and (iv) access to justice (13 June)**2. The InterAction Review Group
met on 3 June 2013°3 and on 28 August 2013%4,

12.25. Following the interactions in 2013, in August 2013 a draft InterAction Action
Plan on Justice for Victims of Historical Child Abuse was published by CELCIS
and SHRC. A consultation on this Plan was carried out at InterAction meetings
in early 2014.

12.26. On 30 January 2014, a meeting took place between officials and SHRC about
the outcomes from the Interaction process. The minutes of the meeting were
circulated on 10 April 2014°%°. The covering email to SHRC noted that “the
Consultation period for the draft InterAction Action Plan has been extended to
25 April. | think it will be useful for us to see the results of the consultation so

that the responses can be fed back to our Ministers and can help inform their

reply”.

12.27. A submission to the Minister for Community Safety and Legal Affairs on 4
February 2014 provided an update following the meeting between officials and
SHRC to discuss the Scottish Government’s response to the ‘Draft Action Plan

on Justice for Victims of Historical Child Abuse of Children in Care’®.
12.28. In relation to time-bar, the submission noted:

“Time-bar is seen by some survivors as a barrier to access to justice and
there have been calls to make an exception for child abuse victims or for
an explicit reference to child abuse to be included in the discretionary
criteria used by judges. The Action Plan calls for a commitment to review

the way in which time-bar currently operates.

552 AB179758 — Document from an SHRC access to justice event. SHRC InterAction on historic child
abuse mini-InterAction session on access to justice. 13 June 2013.

553 A6167880 — Email from Andrew Kendrick to Review Group. InterAction Review Group meeting
June 13 Minutes. 13 June 2013.

554 AB701231 — Email from Andrew Kendrick to Review Group. InterAction Review Group meeting. 29
August 2013.

555 AB202304 — Email from official to officials and SHRC. Minutes of Meeting about the Outcomes of
the InterAction process. 10 April 2014.

556 A7703442 — Email from official to Minister for Community Safety and Legal Affairs. Scottish Human
Rights Commission InterAction — Historic Child Abuse. 04 February 2014.
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Officials provided an update to the meeting on the relevant proposals to
be contained in the forthcoming damages for personal injury legislation.
We advised that there is to be no carve out for survivors of historic abuse
and that we are amending the list of criteria to be applied in the exercise
of discretion (but did not advise that there is to be no explicit reference
to child abuse cases). The SHRC is clearly anticipating that the list will
be amended to include child abuse cases therefore, as we expected,
they will be disappointed with the proposals which will be available for

the ‘recall’ event”.
12.29. In relation to apology, the submission noted:

“An update on Margaret Mitchell’s apology law proposals was provided.
It was clear that Ms Mitchell had shared your letter to her of 26 November
in which you raised a number of concerns and queries about the

proposals. Ms Mitchell has yet to reply.

SHRC were of the very strong view that at the ‘recall’ event there will be
an expectation that the SG would have a clear position on apology law.
Their view is that the SG ought to be taking the initiative and not relying
on an under resourced MSP to take the matter forward. They consider
that the SG ought to be doing more to drive the issue forward and at a

minimum ought to be assisting Ms Mitchell.

Subject to your views, we suggest that it would be helpful if some
progress could be made on the issue in advance of the “recall” and if
possible be in the position of having a definitive view on whether or not
the Government would be able to support Ms Mitchell’s proposals. We

suggest a further letter to Ms Mitchell and a draft is attached as Annex
B"557

12.30. A Members’ business debate took place at the Scottish Parliament on 30 April
2014 “on motion S4M-09525, in the name of Graeme Pearson, on justice for

survivors of historic institutional child abuse”. The Minister for Community

557 A7703442 — Email from official to Minister for Community Safety and Legal Affairs. Scottish Human
Rights Commission InterAction - Historic Child Abuse. 04 February 2014.
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e Apology law

e Establishing a national record

e Appropriate forms of commemoration

¢ Review of previous inquiries and consideration of a national inquiry
e Supporting survivors to understand the action plan

e Address time-bar

o National guidelines on investigation and prosecution of historical

abuse
e Access to records

e Consider development of a National Survivor Support Fund

12.33. On 20 June 2014, an official emailed the Cabinet Secretary for Justice with a
draft of the Government’s response to the SHRC Action Plan. The suggested
lines to take were: “The Scottish Government continues to discuss wider
issues and remedies for survivors of child abuse as part of the “InterAction”
process with the Scottish Human Rights Commission. We will review the
report and this further consultation report in detail and intend to respond to the
report in the Autumn as agreed with the Scottish Human Rights Commission.
The response will set out the Government’s position on matters contained in
the InterAction report, including time-bar and a national reparation fund”. This

was approved by the Minister for Community Safety and Legal Affairs®®3.

12.34. On 13 August 2014, the Ministers for Public Health, Community Justice and
Legal Affairs, and Children and Young People, met twelve survivors and

Professor Alan Miller from SHRC, to hear views on the InterAction Plan%4. A

563 A11614408 — Email from official to Cabinet Secretary for Justice. RE: Lines to take - survivors of
historic sexual abuse time bar. 20 June 2014

564 A11930343 — Email from official to Minister for Public Health, Minister for Community Safety and
Legal Affairs and Minister for Children and Young People. Ministers meeting with survivors — 13
August 2014. 7 August 2014.
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Another recommendation that was widely supported was that there be
some form of official commemoration be made to survivors of historic
abuse. | am happy to accept this also and fund an appropriate
commemoration, guided by the views of survivors....

The Action Plan sets out many positive measures and we will continue
to work with you to ensure survivors know about the improved support
and how to access it. This will be done through the proposed survivor
support fund. The National Confidential Forum will also play a role in
assisting people who choose to come to share their experience of
institutional care to locate further support if they wish it. | would also like
to ask for your help in reviewing the SurvivorScotland Strategy which
was launched almost ten years ago. We want to consider what has
worked well, what still needs to be achieved and create a new plan of
action that recognises the developments made, including the outcome of

this InterAction process, and sets a clear agenda for the future.

Effective apologies and Apology Law is another important
recommendation you have asked us to consider. As many of you may
be aware there is currently a proposal by Margaret Mitchell, MSP, to
introduce a members Bill on apology law. Ms Mitchell is to be
commended for taking this work forward and | am happy to support the
principle of the Bill. We are in touch with Ms Mitchell and | understand
that she is at the stage of formalising the instructions for the Bill which
will be drafted by the Non-executive Bill Unit of the Scottish Parliament.
We will continue to work with her as the proposals are developed and as
the proposals become clearer we will consider too what resources we

can commit to that work.

You asked us to consider how the civil justice system could be made
more accessible and responsive to survivors of historic abuse of children
in care, including consideration of the way in which “time bar” operates.
I know that for many people here today the issue of ‘time bar is an
important one. We consider that it is in the interest of all members of
society to have an effective framework that allows civil law cases to be
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resolved quickly and fairly... We are also committed to examining the
issues around legal aid and why so many of you have reported difficulties
in obtaining it.... All of these steps are welcome but the need for
consistency in the way historic abuse is investigated and prosecuted
across Scotland is something many of you have highlighted. We are
working with the Crown Office and Procurator Fiscal Service to make
sure they engage with survivors so that they know when and how to
access back-up support such as advocacy and counselling... In
evidence to the parliament Police Scotland also confirmed it has started
developing a National Child Abuse Investigation Unit that would provide

expertise in current and historic cases.

| am aware that some survivors would like us to commission a public
inquiry similar to those announced by the UK Government. | would like
to make it clear that | have not ruled this out. There have already been
a number of investigations and reviews into the care sector in Scotland
over the years. They led to significant improvements, making the sector
a very different place than it was even ten years ago. | will listen carefully
to both sides of this argument and what | have heard today - always with

the aim of helping survivors...

You also asked us to take account of the outcomes of the ongoing review
of record keeping and access to historic records. As a direct result of
the Shaw review, which recognised a moral imperative for the proper
management and retention of files, we introduced legislation in 2011
through the Public Records (Scotland) Act. The Act is aimed at
improving record keeping across the public sector in Scotland and the
Keeper of the Records of Scotland is working closely with public

authorities to help them meet their statutory obligations” 98

12.37. Chapter 1 of this report (the response of the Scottish Government to the
evidence of Helen Holland, David Whelan and Christopher Daly) makes
reference to the steps taken by the Scottish Government since 2014 that have

568 AQ725720 — Email between officials. Mr Russell's speech. 07 November 2014.
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built on the Interaction Process, and in that section, it is also notes that the
Scottish Government continues to be a member of the InterAction Review

Group today®¢°.

%9 The InterAction Review Group was established to oversee the implementation of the Scottish
Human Rights Commission’s InterAction on Historical Abuse of Children in Care. Following the final
meeting of the InterAction Process in October 2014 and commitments to implement the InterAction
Action Plan, the Review Group agreed to continue with a revised remit and membership. It was
agreed that the Group would continue to uphold the principles of collaboration and inclusiveness.
Membership includes survivors of abuse, representatives of provider organisations, the Scottish
Government, CELCIS and the Scottish Human Rights Commission.
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CHAPTER 13

ACKNOWLEDGEMENT AND ACCOUNTABILITY FORUM / TIME TO BE HEARD

13.1.

13.2.

13.3.

This chapter responds to point 5 of the section 21 notice and provides an
explanation of how the Acknowledgement and Accountability Forum was
developed and became the Time to Be Heard pilot, including the approach to
engagement with survivor groups and campaigners. The pilot later led (also
building on the Tom Shaw review) to the establishment of the National

Confidential Forum (“NCF”), which is covered in chapter 14 of this report.

Chapter 2 of this report (reasons for not establishing a public inquiry, 2002 to
2014) refers to a truth and reconciliation forum in the context of the Scottish
Executive’s response to Petition PES35 (which called for a public inquiry),

being the early working title of the Acknowledgment and Accountability Forum.

This chapter also addresses the rationale for choosing Quarriers for the pilot
and how the name “Time To Be Heard” was reached, which were (amongst
other issues) concerns raised by Helen Holland, Christopher Daly and David
Whelan in their evidence to the Inquiry. Petition PE1351 is also covered by

this chapter.

Background

13.4.

The possibility of a “truth and reconciliation” forum was discussed between the
Cabinet Secretary for Justice, Minister for Justice, Minister for Public Health

and Minister for Children and Early Years on 18 December 2007:

“Many survivors make it clear that what they seek is not monetary
compensations but acknowledgement through acceptance that they are
telling the truth. On this basis, the Minister for Public Health [Shona
Robison] has recently asked her officials to begin to explore the use of a
truth and reconciliation model. The way in which this could operate is not
yet clear, but could have the benefit of bringing parties together without
the stress and costs of court action (for those who are not debarred). [t

is likely that, given the time that has elapsed since the incidents, that
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13.5.

13.6.

13.7.

individual perpetrators will no longer be around to be answerable. But
the organisations who employed them will be and may be persuaded to
engage in this type of exchange to move on from the adverse publicity
that has surrounded them. Great care would need to be taken to ensure
that victims understood that the process was instead of court
proceedings... helpful to agree to piloting of this approach and reviewing

the findings at a later date™7°.

The Chair’s brief for the meeting included a summary of points including on
the purpose of the meeting, which was to: “explore measures which could also
help appease some of the criticism around the lack of any recommendation in
Tom Shaw’s report that there should be a public inquiry... give individuals who
are unable to seek redress through the courts an alternative means of
acknowledgement... [m]any survivors will be disappointed by the fact that due
to the lack of any change in the system they will be unable to seek redress...
one example of a way to give redress is the notion of using the principles of

the Truth and Reconciliation model”™"".

Following the meeting, a scoping paper by officials on this topic stated: “[t]his
paper describes the work in progress since the cross-Cabinet discussion held
on 18 December. It was agreed then to scope the potential for the introduction
of a truth and reconciliation model in Scotland as a means of responding
constructively to the recommendations in Tom Shaw’s report and to the
implications of the recent Scottish Law Commission report on time bar which
effectively debars alleged victims of abuse from claiming compensation for
personal injury through the courts™72.

It was acknowledged at Cabinet on 5 February 2008:

“The historic abuse systemic review on residential childcare by Tom

Shaw and the Scottish Law Commission’s review of prescription and

570 F1198108 — Adult Care and Support Change Team, Briefing for Cross-Ministerial Meeting on Adult
Survivors of Childhood Sexual Abuse. Tuesday 18 December 2007

571 F1200297 — Chair’s brief for Cross-Ministerial Meeting on Adult Survivors of Childhood Sexual
Abuse. Tuesday 18 December 2007

572 B1879926 — Children, Young People and Social Care Directorate, Applying the Truth and
Reconciliation and Redress Models to Scotland. 14 January 2008
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The minutes of the meeting noted that: “The group agreed in principle that

consultation on a Truth and Reconciliation approach should go ahead™".

13.10. The group met again on 25 June 2008 and the minutes recorded that in the
meeting: “most of the time would be taken up with free discussion around the
Truth and Reconciliation Paper”. The minutes noted that the Chair (an official)
said: “[t]hat It was a very courageous and important opportunity which had led
on from the background of the Cross Party Group, the National Strategy and
the work of Tom Shaw and others on In Care Abuse. Government would not
be micro-managing, but with the help of the group and the public at large,
would set parameters whereby everyone would be clear about what the
desired outcomes would be”’6. Additionally the title was discussed at this
meeting and consideration was given to “reconsider[ing] the ‘Truth and
Reconciliation’ title and that perhaps ‘Acknowledgement and Accountability’

could be an alternative™7’.

Acknowledgement and Accountability

13.11. A briefing by officials dated 25 September 2008 provided that: “[t]he Scottish
Government is committed to identifying appropriate approaches for assisting
and supporting survivors of abuse. A minute and detailed advice, led by DG
Health will be circulated to Ministers very soon. Depending on Ministers’
approval, it is the intention to consult imminently on the possibility of
developing a truth and reconciliation model, possibly to be renamed
‘Acknowledgement and Accountability’ following discussions with the National
Reference Group set up to take forward SurvivorScotland... In progressing

this work we will take due account of other countries’ experience™’8.

575 F1588668 — Email from official to Health In Mind. Adult Survivors Reference Group — Agenda and
papers for meeting 25 June 2008. Note of Meeting of 29 February 2008, page 3. 16 June 2008.

576 F2139394 — Email from Adult Care and Support Division to stakeholders. SurvivorScotland - Adult
Survivors Reference Group — Note of Meeting. Thistle House. paragraph 2. 25 June 2008.
577F2139394 — Email from Adult Care and Support Division to stakeholders. SurvivorScotland - Adult
Survivors Reference Group — Note of Meeting. Thistle House. paragraph 2.2 25 June 2008.

576 B2380161 - Briefing from official for Minister for Children and Early Years. SUPPORT FOR
SURVIVORS OF IN-CARE AND INSTITUTIONAL ABUSE, page 5. No date.
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13.12. The Adult Survivors Reference Group met on 26 September 2008 and an
official: “thanked the group for their comments on the Acknowledgement and
Accountability paper. The document is about to go to Ministers and is due to
go out for consultation in two or three weeks”. Christopher Daly tabled a paper
at the meeting raising concerns about the process of Acknowledgement and
Accountability. As noted in the minute the concerns included a comparison
with the Irish model, time-bar and human rights issues. The minutes noted
that in response: “The Chair advised that all models will be considered and
the consultation exercise will be extensive, including roadshows, in order to
capture a genuine and representative view. Although the time bar law stands
at present... discussion can continue on this. Redress campaign issues and
the Acknowledgement and Accountability consultation process can run in

parallel”7°.

13.13. A consultation paper entitled “Proposal to Develop an Acknowledgement and
Accountability Forum for Adult Survivors of Childhood Abuse” was issued to
consultees on 10 October 2008. The covering letter stated that it had been
developed with the National Reference Group, and took account of their input,
and that it provided a summary of key elements of some similar approaches
from across the globe. It went on to provide that: “[i]t is not a conventional
consultation, in that, rather than asking a series of questions, collating the
responses and using them as a vehicle for making recommendations to
Ministers about future policy, this part of the consultation will be followed with
a series of meetings with individuals and groups to explore whether such an
approach should be developed or not”. It continued: “[tlhe paper does not go
into detail because the Scottish Government is keen to know your views on
whether such an approach should be adopted and if so, what the remit,

processes and outcomes should be”50,

13.14. The discussion paper that informed the consultation stated: “During a

business debate in Parliament on 7 February 2008, Scottish Ministers

579 B2712982 — Email with attachments between officials. Attachment SurvivorScotland, Adult
Survivors Reference Group — draft note of meeting 26 09 08, para. 3 22 January 2009.

580 F1748684 — Letter from Adult Care and Support Division to consultees. Acknowledgment and
Accountability cover letter. 10 October 2008.
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announced their commitment to the scoping of a Scottish Truth and
Reconciliation forum (currently re-named as an Acknowledgement and
Accountability Forum), initially to address issues for adults who had suffered
childhood abuse whilst in care” %81,

13.15. The paper added:

“It is needed to acknowledge the pain experienced by survivors and to
give some of them the opportunity to recount those experiences in order
to secure public recognition and to assist, where possible, with their own
individual recovery. Such an approach could also be useful in ensuring
that some survivors receive practical help to assist them to recover as
far they are able, given the unique nature of each person’s experience
and response...

whatever the elements of an Acknowledgement and Accountability
approach in Scotland, any such support would not be offered instead of
an individual’s right to seek financial compensation through, for example,
the criminal injuries compensation scheme or the courts system. It might
serve as an alternative to those who have said that taking action to bring
a civil case, even with support, is not a viable option for them because of
the stress involved in such an undertaking. Any forum is not intended as
a way of bypassing legal justice either for those who have been abused

or the alleged perpetrator...

survivors of abuse will have had, and continue to have, their own routes
to personal reparation. Acknowledgement and Accountability would be
another choice which will be open to individuals to make” 582,

13.16. A section of the paper, entitled “Survivor involvement”, stated: “It is clear that
any model will have to be not only survivor-led, but have at its heart a robust

support system. This paper is only the start of the process, which will involve

581 F1748620 — Discussion Paper. Developing an Acknowledgement and Accountability Forum For
Adult Survivors of Childhood Abuse. 10 October 2008.
582 F1748620 — Discussion Paper. Developing an Acknowledgement and Accountability Forum For
Adult Survivors of Childhood Abuse. 10 October 2008.
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Time to Be Heard

13.24.

13.25.

13.26.

13.27.

According to the first summary document: “[t]he term ‘Acknowledgement and
Accountability’ was used in the consultation process but it is provisional and
may be changed if another title is regarded as more appropriate”.

The summary went on to record that:

“the vast majority of respondents felt that the title ‘Acknowledgement and
Accountability’ was not appropriate. The title was viewed by many as
being too professional a term. There was a clear desire for it to be more
appealing and engaging to survivors. Having a briefer, simpler and
clearer title would help achieve this. It was also suggested that survivors
themselves should choose the name ... For many the word
‘accountability’ had connotations with the legal process/system and the
allocating/assigning of blame and proof of guilt. This was viewed as
conflicting with the primary aims of any proposed Forum which would be
to provide the chance to be heard and believed, and the opportunity for
healing. Many felt that an affirming environment was needed in which
all participants felt safe and comfortable/empowered to share their
experiences, with no fear of being silenced and no fear of any

repercussions”.

The second summary document records that “[m]ost survivors were in favour
of the title”, and that “[m]ost survivors agreed that abusers and organisations
that looked after children should be held accountable”.

Potential names for the forum, suggested at the consultation, included:
“‘Acknowledgement,  Accountability and  Agreement’, “Historical,
Acknowledgement and Accountability, Forum for children abused in
Scotland’s past care system”, “Breaking the Silence [subtitled
Acknowledgement and Accountability Forum for Adult Survivors of Childhood
Abuse]”, “No More Secrets”, “No More Hurt’, “Speaking Out’,
“Acknowledgement and Rectification Forum for Survivors of Historic Abuses”,
“Accepting the Facts and Taking Responsibility for Change”, “Accepting the
Facts and Changing the Future”, “Acknowledgement and Advancement’,
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13.32.

13.33.

13.34.

13.35.

13.36.

The meeting between the Minister for Public Health and Sport (the Lead
Minister), the Minister for Community Safety, the Minister for Children and
Early Years took place on 30 September 2009. Decisions as to the format of
the proposed pilot forum, its name and its restriction to Quarriers’ were made

at that meeting.

Health, Education and Justice officials met on 3 August 2009 to take forward
a briefing for Ministers®®'. Briefing for the meeting was provided to Ministers.
That briefing set out; (i) the background to the proposed Acknowledgement
and Accountability Forum, (ii) key steps taken in its evolution (for example, the
input of the SCHR and the studying by officials of the Irish Commission to
Inquire into Child Abuse), (iii) the options as regards the form of a pilot, and
(iv) the reasons why Quarriers’ were being proposed as the focus of the pilot.

During the meeting on 3 August 2009, it was noted that there were a number
of advantages in selecting Quarriers to host the pilot forum. The particular
“advantages” in selecting Quarriers were “their good records system; that
whilst they were based in the west of Scotland, they received care placement

throughout Scotland and, importantly, the support of their Chief Executive” 02,

The briefing set out the advantages and disadvantages of the various options

n (13
H

and forms of pilot: “no action”, “confidential committee mode

| n “
7

investigation

committee model” and “confidential and investigation committees 3.

Additionally, the briefing noted issues with regard to time-bar which had been
raised by Christopher Daly: “[The] SHRC has advised that the time bar issue
is very likely to form part of the human rights frame work... Under Article 3...

601 F2398341 - Email from Adult Care and Support Division to officials with attachment. HEALTH,
EDUCATION AND JUSTICE OFFICIALS’ MEETING ON THE PROPOSAL TO UNDERTAKE AN
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF). 18 August 2009.

602 F2398341 - Email from Adult Care and Support Division to officials with attachment. HEALTH,
EDUCATION AND JUSTICE OFFICIALS’ MEETING ON THE PROPOSAL TO UNDERTAKE AN
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF). 18 August 2009.

603 F2448540 — Email from Adult Care and Support Division to Minister for Public Health and Sport,
Minister for Children and Early Years, Minister for Community Safety and Lord Advocate with
attachment. CROSS-MINISTERIAL MEETING ON THE PROPOSAL TO UNDERTAKE AND
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF). 24 September 2009.
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this obligation is particularly strong when the State has specific responsibility

for the children concerned”®%,

13.37. The National Reference Group on Childhood Sexual Abuse met on 26 August

2009. Officials prepared a paper which provided a high level summary of the

options which would be presented to Ministers®®®. The minutes noted that “a

lengthy discussion on A&A followed and a large number of points were raised”.

Discussion focussed on access to justice and time-bar, the role of the SHRC,

evaluation of the proposed pilot forum and issues around the practicalities of

travelling to give statements, confidentiality and anonymity®°.

13.38. Following this meeting, a detailed briefing paper was submitted by an official

to Ministers on 24 September, in advance of the meeting between Ministers

on 30 September 2009. Within the section entitied “Conclusion” it provided as
follows: “[i]t is suggested that Option 2 [the confidential committee model] is
the preferred option for the pilot in Scotland. An Investigation Committee on
its own would not provide a therapeutic forum for survivors and would create
considerable difficulties in terms of ‘due process’ rights for alleged abusers,
with the potential for significant breaches of human rights. Institutions are
likely to be hostile to such an approach and survivors might find it overformal

and possibly even unsympathetic” 807

13.39. The briefing recommended the following, which was accepted by Ministers on
30 September 2009:

“that a pilot should be run, possibly from February/March 2010, informed
by the SHRC human rights framework

604 F2448540 — Email from Adult Care and Support Division to Minister for Public Health and Sport,
Minister for Children and Early Years, Minister for Community Safety and Lord Advocate with
attachment. CROSS-MINISTERIAL MEETING ON THE PROPOSAL TO UNDERTAKE AND
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF). 24 September 2009.

605 F2590023 — Progress report. Survivor Scotland: National Reference Group — Update on
Acknowledgment and Accountability Forum. 25 August 2009.

606 F2562968 — Meeting minutes. SURVIVOR SCOTLAND: NATIONAL REFERENCE GROUP. Note
of meeting of 26" August 2009. November 2009.

607 F2448540 — Email from Adult Care and Support Division to Minister for Public Health and Sport,
Minister for Children and Early Years, Minister for Community Safety and Lord Advocate with
attachment. CROSS-MINISTERIAL MEETING ON THE PROPOSAL TO UNDERTAKE AND
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF). 24 September 2009.
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the model for the pilot - with the Confidential Committee option being the

preferred one as outlined in Annex A%
the appointment of a Chair, pilot Forum members and an Advisory Group

the importance of progressing other forms of redress and assistance for
in care survivors, including civil and criminal proceedings, the Criminal
Injuries Compensation Scheme, educational opportunities, access to
records, the In Care Survivors Service and public recognition of

survivors’ experiences”®°.

13.40. In attendance at the meeting on 30 September 2009 was the Minister for
Public Health and Sport, Minister for Children and Early Years and Minister for
Community Safety51°. Officials were also present. The note of the meeting
on 30 September 2009 recorded what was agreed:

“‘Agreement was reached at the meeting to conduct a pilot of a forum to
give adult survivors of in-care abuse the opportunity to describe their
experiences. The proposals contained in the submission to Ministers of
24 September were accepted. The following issues were raised and

discussed:
Confidential Committee Model

There was discussion instigated by Mr Ingram about the strength of the
model being proposed and whether a confidential committee would be
ambitious enough, particularly since it was proposed that the institution
from which survivors would be drawn should not be given any formal

608 F2448540 — Email from Adult Care and Support Division to Minister for Public Health and Sport,
Minister for Children and Early Years, Minister for Community Safety and Lord Advocate with
attachment. CROSS-MINISTERIAL MEETING ON THE PROPOSAL TO UNDERTAKE AND
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF) — Annex A. 24 September 2009.
609 F2448540 — Email from Adult Care and Support Division to Minister for Public Health and Sport,
Minister for Children and Early Years, Minister for Community Safety and Lord Advocate with
attachment. CROSS-MINISTERIAL MEETING ON THE PROPOSAL TO UNDERTAKE AND
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF). 24 September 2009.

610 F2776325 — “The LA is not being invited to the meeting because she is not seen as one of the lead
Ministers. However, she is being copied in for her interest,”. Email with attachments from Adult Care
and Support Division to officials. Submission re A and a pilot forum 25 September 2009. 28 January
2010.
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status at the Pilot Forum. Officials noted the difficulties (revealed in the
work of the Irish Commission on the Investigation of Child Abuse)
associated with institutions’ direct involvement in the process, as the
Pilot Forum would then have to consider evidence from both parties. All
parties would have to be given legal representation. This could radically
alter the nature of the process, making it more difficult to create a
therapeutic environment, adding hugely to costs, creating possible
delays and taking the focus away from survivors. Institutions might
refuse to take part in such a fact-finding’ process. Ms Robison stressed
the therapeutic nature of the Pilot Forum. The extensive consultation that
had taken place with survivors and the significant contribution made by
of the National Reference Group taking forward the SurvivorScotland

Strategy were noted.
ACTION

It was agreed that consideration should be given to finding ways of
involving the pilot institution which would not adversely affect the

process, through, for example, restorative justice approaches.
Pilot Forum Name

It was agreed that the current name ‘Acknowledgement and
Accountability’ was not an accurate representation of what was proposed
and was not favoured by those who responded to the Consultation
Exercise.

ACTION

The Pilot Forum Advisory Group should be asked to consider a more

appropriate title, drawing on the views of the consultees.
Quarriers

The choice of Quarriers as the site for a pilot was considered. Mr Ingram
expressed the need to move on from the impact that institutional abuse

has had on Quarriers’ reputation. It was agreed that a forum could
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13.41.

13.42.

provide institutions with a chance to come to terms with what had
happened and move on and Quarriers would be a prime example of this.
The advantages of siting the pilot with Quarriers’ survivors is that
Quarriers is a national organisation that took placements from right
across Scotland, there have already been successful prosecutions and
therefore proof of harm exists, the organisation keeps good records so
that it should be easier to contact survivors and the Chief Executive, Phil
Robinson, has offered to work with us. He is approaching this with the

best of motives and is very keen to assist.
Action:

Ways of giving Quarriers more active involvement in the forum will be
discussed with the organisation, particularly the use of restorative justice

approaches”®'!.

The National Survivors’ Reference Group met on 25 November 2009. At this
meeting, the outcome of the Ministerial meeting was discussed. This included
the move to the confidential committee model, the need to work “in harmony”
with the SHRC (discussed elsewhere in this report), and procedural matters
around support, links to criminal justice, and the need to evaluate the pilot. At
this meeting, it was indicated that more than one care provider could be
included in the pilot. Concern was raised by Christopher Daly, who noted that

the forum had lost the ‘accountability’ element®'2.

On 1 December 2009, the Acknowledgement and Accountability Forum
Advisory Group held its first meeting. The establishment of this group was
discussed and agreed on 30 September 2009 at the above Ministerial

meeting®'®, and is covered by Annex E of the briefing dated 24 September

611 F2480447 — Note of cross ministerial meeting between ministers Minister for Public Health and
Sport, Minister for Children and Early Years, Minister for Community Safety and Lord Advocate. Note
of Ministerial Meeting. 30 September 2009.

612 F2724484 — SurvivorScotland Reference Group Meeting Minutes, Adelphi Centre, Glasgow, 25
November 2009: Attended by officials, Christopher Daly and Helen Holland at para. 4.1

613 F2480447 — Note of cross ministerial meeting between ministers Minister for Public Health and
Sport, Minister for Children and Early Years, Minister for Community Safety and Lord Advocate. Note
of Ministerial Meeting, the National Reference Group was referred in the aforementioned minutes as
The Pilot Advisory Group. 30 September 2009.
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2009. The group was established, with the inclusion of survivors and

representatives of survivor groups, in order to guide the development of, and

to guide practice around, the Pilot Forum®'. Part of the agenda at this first

meeting was to discuss the options for the name of the forum. At this time,

four names were under consideration: ‘Freed Voices’, ‘Freeing Voices’, ‘Hear

and Now’, and ‘Time to be Heard®'>. The minutes of a second meeting of the

group on 29 January 2010 stated at paragraph 6.1: “A number of suggestions

had been received [regarding the name of the pilot forum]. The Group agreed
that the name should be ‘Time to be Heard®'®. The pilot forum, Time to be
Heard, would sometimes be abbreviated to “TTBH".

13.43. A decision had “been taken to remove officials from any involvement in the

hearings to be conducted by the Pilot Forum”®'7. It was noted by an official:

“hope we can find a means for the Pilot Forum to undertake its work effectively

and within a structure that underlines its independence”®'8. At the second

meeting of the Advisory Group on 29 January 2010, it was noted that “there

would be no Scottish Government officials involved [in the hearings]¢'°.
However, an experienced official remained as a member of the Advisory
Group:

“To provide advice to the Group about Scottish Government policy

To feed into the Group any issues that come to officials’ attention
concerning the pilot where the Advisory Group’s advice would be
appropriate

614 F2448540 — Email from Adult Care and Support Division to Minister for Public Health and Sport,
Minister for Children and Early Years, Minister for Community Safety and Lord Advocate with
attachment. CROSS-MINISTERIAL MEETING ON THE PROPOSAL TO UNDERTAKE AND
ACKNOWLEDGMENT AND ACCOUNTABILITY FORUM (AAF) — Annex E. 24 September 2009.

615 C1548083. Meeting minutes. Pilot Acknowledgement and Accountability Forum — Advisory Group.
01 December 2009.

616 F2815227 — Draft minutes. Acknowledgement and Accountability Forum - Advisory Group
Meeting. 29 January 2010.

617 F2776325 — Email with attachments from Adult Care and Support Division to officials. Submission
re A and a pilot forum 25 September 2009. 28 January 2010.

618 B3814924 — Email from Adult Care and Support Division to officials. Re: Urgent Business re the
Pilot Forum. 28 January 2010.

619 F2815227 — Draft minutes. Acknowledgement and Accountability Forum - Advisory Group
Meeting. 29 January 2010.
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13.46.

13.47.

13.48.

recommendations on the ‘full Forum’. The issue of time bar was noted as an
obstacle... Tom said that Time to be Heard could not address this problem but
could identify issues in the present system and include them in the report to
Ministers... recommendation 4 was already included... [it was noted that]

significant steps had already been taken to address recommendation 57628,

The Time to be Heard Pilot ran from 17 May 2010 to 2 September 2010 with
a two week break from 2 to 16 July 201082°. The Scottish Government
provided an interim response in June 2010 on the specific recommendations
for the Time to be Heard Pilot, and a further response (in February 2011) on
all of the recommendations, following the completion of the Time to be Heard
hearings and just before the launch of the Time to be Heard report. The
confidential committee model adopted for Time to be Heard focussed on

acknowledgement rather than accountability.

The minutes of the fifth meeting noted that Tom Shaw had met survivors from
Quarriers and other institutions; the minutes noted: “Tom said they had
provided useful input in preparation for TTBH and he hoped that those who

attended had also found it helpful”63°,
The same minutes also noted:

“Tom explained that TTBH had given priority to older survivors by
timetabling their hearings first. In cases where travel would have been
difficult for the participants arrangements had been made to visit people
at home or at a place that suited them. It was not possible to include
older and ill survivors from other institutions in the Pilot Forum. However,
he recognised the concerns that such survivors might have about being
unable to participate. He understood that Scottish Government had
offered to assist in making contact with agencies that might be able to

help with the recording of testimonies from older and ill survivors. The

628 F2858309 — Meeting minutes. Time to be Heard - Advisory Group Meeting. March 2010.
629 F2985921 — Meeting minutes. Time to be Heard - Advisory Group Meeting. 20 April 2010.
630 F3411655 — Meeting minutes. Time to be Heard Fifth Advisory Group Meeting, para 3.2. 29 July

2010.
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The petition stated that the Minister had not responded (as at the date the

petition was lodged); the Minister responded on 7 June 2010836,

13.50. Following the conclusion of the Time to be Heard pilot a letter was sent by an
official on 1 October 2010 to care providers:

“I am writing to the major providers of residential child care in Scotland
(past and present) to give you information about progress with the Time
to be Heard Pilot Forum and to help you prepare for the publication of

the report on Time to be Heard by the independent Chair, Tom Shaw.

The Pilot Forum was established in May 2010 (as part of the
SurvivorScotland Strategy developed by Scottish Government) to hear
from up to 100 survivors and other former residents of Quarriers Village.
The primary aim of Time to be Heard was to test out a model designed
to provide an opportunity for people to talk openly about their
experiences and be listened to with respect and in good faith. Time to be
Heard also provided access and signposts to other forms of support for
former residents. We are grateful to Quarriers for assisting Time to be
Heard to reach former residents and in supporting the Pilot Forum

generally.

Applying the recommendations of the Scottish Human Rights
Commission the Pilot Forum sought to safeguard the rights of survivors
and also people against whom allegations were made. Details of this
approach are contained in the Time to be Heard Confidentiality and
Privacy Policy which can be found at the SurvivorScotland website
alongside other information on Time to be Heard.

...We hope that the ‘historic record’ created from the information
presented to Time to be Heard will give survivors and other former

residents of Quarriers public acknowledgment of their experiences, both

636 A26977815 — Letter from Adam Ingram, Minister for Children and Early Year, to James Kelly MSP.
07 June 2010.
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13.59. Christopher Daly tendered his resignation from the National Reference Group
on Child Sexual Abuse: “As petition PE1351 is a current petition which is
legacy work from the previous Scottish Parliament, the Petitions Committee is
the most appropriate forum for me to raise these issues”%%. On 23 May 2011,

officials sent a letter confirming his resignation®.

13.60. Chapter 14 of this report on the National Confidential Forum explains how the
Scottish Government took forward establishing an independent, national,

confidential forum.

655 F3778961 - Email from Christopher Daly to officials. CHRIS DALY RESIGNATION OF
VOLUNTARY COMMITTEE POSITION. 22 May 2011.

656 F3778914 — Letter to Christopher Daly from an official. Reference group — letter to Chris Daly re
resignation. 23 May 2011.
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public bodies in Scotland and its recent manifesto commitment to ‘continue
the successful programme of simplification, looking for further opportunities to

streamline the public bodies landscape™.
14.3. The submission further noted in relation to Petition PE1351:

“5. Ministers should also be aware of Petition PE1351, calling for Time
for all to be Heard, including compensation. The Petitioners are seeking
implementation of the full recommendations of the Scottish Human
Rights Commission in ‘A human rights framework for the design and
iImplementation of the proposed “Acknowledgement and Accountability
Forum” and other remedies for historical child abuse in Scotland’
commissioned by the Scottish Government.

6. Petition PE1351 has been carried forward as part of the Petition
Committee’s legacy report and we have been advised by the petitioners
that they intend to resurrect their action after the summer recess. Annex
D shows what is proposed by SHRC [Scottish Human Rights
Commission], what was implemented in Ireland and what Time to Be

Heard included”.

14.4. On 24 August 2011, officials from the SurvivorScotland team met INCAS. A
note from the meeting stated that “work has begun on issues concerning the
roll out of a national confidential forum” and that “[w]e will need to consider the
critical stages before it starts and consider whether we should have a National
Confidential Forum if people have been traumatised. The process of Time to
be Heard was rushed. There needs to be a longer time frame to give survivors
information about the Forum and to give them time to prepare for the
experience i.e. taking support with them. There will be a public consultation

to see if people want a forum” 660,

14.5. On 25 August 2011, a meeting took place between officials and the Scottish
Parliament to discuss finding a suitable public body to house the NCF. The

meeting note stated that:

660 F3963341 — Meeting note. Meeting with INCAS. 25 August 2011.
262

SGV-000000056 263



‘the SHRC seemed to be a possibility and one which might be more
acceptable to stakeholders and could result in savings. [Official] noted
that the SHRC produced a Human Rights Framework for adult survivors
who were abused in care as children and is currently taking forward a
process to bring together stakeholders to consider ‘next steps’ in relation
to the Framework. The Framework seeks much wider remedies for
survivors and Ministers have to date agreed only to take forward a
national confidential forum and to scope the issues around a possible
reparations scheme. There might therefore be issues about the scope
of the NCF being at odds with the SHRC’s stated views"®¢".

14.6. A core brief (containing key points) on the NCF was developed by officials
dated October 2011662, The brief stated:

“The Scottish Government supports the need for a National Confidential
Forum and the SurvivorScotland team has been working with
stakeholders to implement the recommendations and roll out a National

Confidential Forum. To date, the work has included:

e Engagement with survivors to discuss the National Confidential
Forum, including meetings with the Scottish Human Rights
Commission (SHRC) and survivor organisations.

e Commissioned the New Centre for Excellence for Looked After
Children (formally SIRCC) to help with a scoping exercise on the
National Confidential Forum numbers and estimates for a

possible reparation scheme.

e Commissioned an independent literature review, with help from
internal research experts. This review will be completed in early
December 2011 and a report of the findings will be available on

the SurvivorScotland website.

661 A2055102 — Meeting note. Meeting with Parliamentary Staff to discuss Commissioner Options for
the National Confidential Forum, Scottish Parliament. 25 August 2011.
662 F4011578 — Core Brief by officials. National Confidential Model — Core Brief. October 2011.
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14.7.

14.8.

14.9.

e The final report on the Restorative Justice Pilot will be available

soon and available on the SurvivorScotland website”.

The brief also highlighted that: “the Forum is not designed to hold institutions
accountable for any harm caused to survivors. An accountability process
would have different elements from the Confidential Committee model, would
require full investigation of any allegations and therefore would take longer
and be much closer to a legal process”. On how the survivors’ rights would be
protected, the brief stated: “The Scottish Human Rights Commission (SHRC)
was commissioned by Scottish Government to design a human rights
framework to ensure that the human rights of survivors, alleged abusers and
institutions are all taken account [sic]. This includes the rights of survivors to

privacy and confidentiality and the rights of alleged abusers to a fair hearing”.

A document entitled ‘Progress since Time to be Heard, Update November
2011’ from the SurvivorScotland Team noted:

“An important recommendation is the engagement with survivors as part
of the National Confidential Forum work. Initial meetings have been held
with INCAS, FBGA, and it's proposed to speak to individual survivors
contacted through Time to be Heard and at events when plans are more

advanced”®63

A submission was sent on 11 November 2011 by an official to the Ministers for
Public Health, Children and Young People and Community Safety and Legal
Affairs, with options for the remit and location of the Forum®%4. The submission
sought Ministers’ approval for the preferred choice of SHRC to host the forum
and recommended that Ministers agree to a meeting with SHRC. Regarding
funding of the Forum, the submission stated that:

“The Scottish Spending Review 2011 makes provision for the
development of a National Confidential Forum with £1.2 million in the

663 F4106197 — SurvivorScotland Team. National Confidential Forum — PROGRESS SINCE TIME TO
BE HEARD UPDATE NOVEMBER 2011. November 2011.

664 A2054965 — Submission from official to Ministers. National Confidential Forum — Adult Survivors of
Childhood Abuse. 11 November 2011.
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2012-13 Draft Budget for the first year of implementation and £1 million
per annum available to support running costs in 2013-14 and 2014-15.
The budget provision is based only on a Confidential Committee

mode|”8°,

14.10. The submission also recommended to Ministers that they “seek approval to a

consultation on legislation” in reference to NCF®%. The Minister for Public

Health®®’, Minister for Children and Young People®®® and the Minister for

Community Safety and Legal Affairs®® approved the recommendation, and

agreed that SHRC was the preferred option for hosting the Forum.

14.11. SHRC, Ministers for Public Health and Community Safety and Legal Affairs,
and officials, met on 20 December 2011. On whether SHRC were content to
house the NCF, the note of the meeting stated that®70:

“AM [Alan Miller]®”! advised that the NCF was not sufficient to meet the
requirements of the HR Framework and that accountability was also
required. The SHRC was not prepared to allow the door to be closed on
other inquiries... MM [Michael Matheson, Minister for Public Health]
committed Scottish Government to entering the Interaction with ‘an open
mind’, not closing off any options and dealing with issues as they arose.
He stressed that SG must take forward the NCF as it has been
successfully trialled, commitments had already been made and survivors
expected this to be done. It was noted that older and ill survivors needed
to be included as soon as possible. He advised that a new public body

665 A2054965 —

Submission from official to Ministers. National Confidential Forum — Adult Survivors of

Childhood Abuse. 11 November 2011.

666 A2054965 —

Submission from official to Ministers. National Confidential Forum -~ Adult Survivors of

Childhood Abuse. 11 November 2011.

667 A2054924 —

Email from Minister for Public Health Private Office to official. RE: NATIONAL

CONFIDENTIAL FORUM — ADULT SURVIVORS OF CHILDHOOD ABUSE. 23 November 2011.

668 A2054990 —

Email from Minister for Children and Young People Private Office to official. RE:

NATIONAL CONFIDENTIAL FORUM — ADULT SURVIVORS OF CHILDHOOD ABUSE. 18

November 2011
669 A2054983 —

Email from the Minister for Community Safety and Legal Affairs Private Office to

official. RE: NATIONAL CONFIDENTIAL FORUM - ADULT SURVIVORS OF CHILDHOOD ABUSE.
21 November 2011.

670 A2054837 —
December 2011

Meeting note. Note on meeting with SHRC and Ministers 20 December 2011. 20

671 Alan Miller was the Chair of the SHRC
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2. Who can take part?

The definition of what should constitute ‘in care’ for the purposes of the
NCF will be consulted on and appropriate eligibility criteria may be
included in any legislation required to establish the NCF.

3. Will the NCF have powers to obtain evidence?

The NCF will have no powers to obtain evidence, either from individuals
or through documents. Participation in the NCF will include only those
who have spent time in care and will be entirely voluntary. Participants
may wish to provide documents or other material to the NCF but there
will be no requirement to do so (except where documents may be
required to establish eligibility).

4. Will the NCF be held in public?

The hearings with adults who were in care as children will always take
place in private. Careful consideration will be given throughout the
process to the risk of retraumatisation for participants and arrangements
will be made for those taking part to have access to support before,

during and after their involvement in the NCF.

5. Will the information obtained from the hearings be shared with

anyone outside the NCF?

The intention will be that no personal information will be shared with
others outside the NCF except where the Chair considers that disclosure

IS necessary (see paragraph 7 below).

6. Will the NCF investigate whether information given by
participants is accurate?

The NCF will make no decisions about the validity of any information it

receives (other than to verify the eligibility of any applicant).
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7. Will the NCF ever disclose information to the police?

The NCF has responsibility to encourage the participant to report to the
police serious criminal abuse that took place during their time in care and
to help participants to do so. If the participant is not willing to do so the
NCF must consider whether disclosure of information to the police
should be made if required by law (particularly where individuals’ rights
under the European Convention on Human Rights might otherwise be

undermined).
8. Will NCF publications identify participants?

No report by the NCF will identify individual participants in the NCF or be
capable of revealing the identities of those who took part in the NCF
(other than members of the NCF itself). The identity of participants’
families, other former residents, their family members, individual staff
and their family members referred to by participants will not be revealed

in NCF publications.

9. Will NCF publications identify service providers/purchasers

individually?

Care will also be taken in identifying specific institutions or individual
providers of childcare services. The NCF will not conduct inquiries into
the conduct of service providers and purchasers either individually or in

general terms.

10. Will the NCF be independent from Government and from other
bodies?

The NCF will operate independently from central and local government.
While it will be located in another public body it will operate independently
from that body. An independent Chair will be appointed to help ensure

the NCF’s autonomy from other bodies”.
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14.14. On 2 March 2012, a paper®”® from a submission of 29 February®’® was sent to
the Cabinet Secretary for Health, Wellbeing and Cities Strategy from the
Private Office of the Minister for Public Health. The paper gave two options
for legislation for the Forum: a stand-alone bill for the NCF or including the
NCF as a section in the Victims and Witnesses Bill. The Minister
recommended that the Cabinet Secretary included a bill for the NCF in the
legislative programme for 2012/13, but if a stand-alone bill was not viable, to
discuss with the Cabinet Secretary for Justice the option of including it within
the Victims and Witnesses Bill. The office for the Cabinet Secretary for Health,
Wellbeing and Cities Strategy replied on 5 March 2012 stating that the Minister

was content with the option of a stand-alone bill®77.

14.15. An official from the SurvivorScotland team emailed the office of the Cabinet
Secretary for Health, Wellbeing and Cities Strategy, on 7 March 2012. The
email stated that “Mr MacAskill has asked for a short meeting to discuss
whether the National Confidential Forum could be included in the Victims and
Witnesses Bill. This was the alternative option to a stand alone Bill. It would
be helpful to know whether we should continue to follow up this possibility
given Ms Sturgeon's preference for a stand alone Bill”. The Cabinet
Secretary’s office replied: “Ms Sturgeon has noted this and commented she
does not feel strongly about a stand alone Bill and is happy for this to be

explored”78,

14.16. The NCF Reference Group®® first met on 1 May 2012680681 The first paper
on the agenda was on remit, membership and working practices of the

675 A2475995 — Email from Minister for Public Health Private Office to Cabinet Secretary Private
Office. Urgent: LEGISLATION FOR A NATIONAL CONFIDENTIAL FORM. 02 March 2012.

676 A2325852 — Submission from official to Cabinet Secretary for Health, Wellbeing and Cities
Strategy. National Confidential Forum — Adult Survivors of Childhood Abuse. 29 February 2012.

677 A2476005 — Email from Private Office of the Deputy First Minister and Cabinet Secretary for
Health Wellbeing and Cities Strategy, titled “RE: Urgent: LEGISLATION FOR A NATIONAL
CONFIDENTIAL FORM". 5 March 2012.

678 A2476016 — Emails between office of Cabinet Secretary for Health, Wellbeing and Cities Strategy
and officials. RE: Urgent: LEGISLATION FOR A NATIONAL CONFIDENTIAL FORUM. 2 March 2012
— 8 March 2012.

679 A2517166 — National Confidential Forum Reference Group. Paper 1: Remit, Membership and
Working Practices. April 2012.

680 A2875042 — National Confidential Forum Reference Group. Reference Group Meeting — 1 May
2012 - 10-12 noon - Agenda. 1 May 2012

681 A2981957 — National Confidential Forum Reference Group. Reference Group Meeting 1 May 2012
— Minutes. 1 May 2012.
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group®®2. The paper stated, in relation to membership: “lts membership should
cover the range of care providers and survivors and other former residents
with an interest in the development of a National Confidential Forum and
related matters. It should include current and past care providers and those
with a role to play in funding any further developments”. In relation to remit,
the paper stated this was: “to inform government policy and the forthcoming
public consultation on the development of a National Confidential Forum”.
Furthermore, that “the views of the reference Group will be reported direct to

Ministers”.

14.17. In discussion at the reference group, points were raised by members about
the “disparity between what survivors want and what is offered”®83. The
minutes further stated that “many want everything that is included in the
recommendations of the SHRC Framework” And that “The original
consultation, prior to TTBH, had sought views on acknowledgment and

accountability. The accountability element appeared to have been lost”.
14.18. In response to the points raised, the minutes noted that:

“Ministers had accepted the recommendation to establish a National
Confidential Forum. The recommendations in the SHRC Framework,
including accountability, are being taken forward separately as part of
the Interaction. Ministers agreed that the Scottish Government would

participate in the Interaction”84.

682 A2517166 — National Confidential Forum Reference Group. Paper 1: Remit, Membership and
Working Practices. April 2012.

683 A2981957 — National Confidential Forum Reference Group. Minutes of National Confidential
Forum Reference Group meeting. 1 May 2012.

684 A2981957 — National Confidential Forum Reference Group. Minutes of National Confidential
Forum Reference Group meeting. 1 May 2012.
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14.19. The Reference Group (or ‘Bill Reference Group’) met further on 4 October
2012585 5 December 201258 5 February 2013%87, 17 April 2013%8, 5 June
20138 and the last meeting took place on 4 September 20136%.

14.20. In the Reference Group minutes, group members were asked to send any
potential questions or points to be addressed into the consultation®'. On 15
May 2012, Former Boys and Girls Abused of Quarriers Homes submitted

questions®92,

14.21. ANCF Survivor Stakeholder Group®% was established and first met on 31 May
2012%%. The role of the group was to “help government with the preparation
of a Bill to establish a National Confidential Forum for adult survivors and other

forum residents abused in care as children”.

14.22. On 7 June 2012, an official sent a draft Cabinet paper to Cabinet Secretaries
seeking Cabinet's agreement to consult on proposals for a NCF for Adult
Survivors of Abuse in Residential Care as Children®%%6%_ |n their email, the
official highlighted they were “seeking Cabinet clearance by 2 July, to enable

publication mid July”. Ms Sturgeon and Mr Matheson confirmed they were

685 A4480321 — Email from official to Bill Reference Group. Minutes of NCF Bill Reference Group
meeting on 4/10/12. 16 November 2012.

686 A4639589 — National Confidential Forum Reference Group. Minutes of National Confidential
Forum Bill Reference Group meeting. 5 December 2012.

687 A4844678 — National Confidential Forum Reference Group. Agenda for the National Confidential
Forum Reference Group meeting. 5 February 2013.

688 A5270858 — National Confidential Forum Reference Group. Agenda for the National Confidential
Forum Bill Reference Group meeting. 17 April 2013.

688 AG179495 — National Confidential Forum Reference Group. Minutes of National Confidential
Forum Bill Reference Group meeting. 5 June 2013.

690 AB959022 — National Confidential Forum Reference Group. Minutes of National Confidential
Forum Bill Reference Group meeting. 4 September 2013.

691 A2981957 — National Confidential Forum Reference Group. Minutes of National Confidential
Forum Reference Group meeting. 1 May 2012.

692 A3065817 — Email from Secretary at FBGA to official. Re: FBGA proposed Forum consultation
questions. 15 May 2012.

693 A3085383 — National Confidential Forum — Survivor Group. National Confidential Forum Survivor
Stakeholder Group: Purpose and Remit, dated May 2012. (please see this document for the purpose,
membership and remit of the group)

694 A3085263 — National Confidential Forum — Survivor Group. National Confidential Forum Survivor
Stakeholder Group Meeting, Agenda. May 2012.

695 A3223035 — Draft Cabinet Paper. NATIONAL CONFIDENTIAL FORUM: DRAFT CONSULTATION
DOCUMENT, PAPER BY THE DEPUTY FIRST MINISTER AND CABINET SECRETARY FOR
HEALTH AND WELLBEING. Not dated.

696 A3287073 — Email from official to Private Office. NATIONAL CONFIDENTIAL FORUM FOR
ADULT SURVIVORS OF ABUSE - DRAFT CABINET PAPER. 7 June 2012.
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content with the Cabinet Paper’®®’. The Cabinet Secretary for Justice’s
Private Office asked for advice and a response was provided on 18 June
201298 The advice read:

“NATIONAL CONFIDENTIAL FORUM - DRAFT CONSULTATION
DOCUMENT (STAGE 4)

Advice to Cabinet Secretary

We consider that there are a number of potential issues around the
consultation on a National Confidential Forum ("the Forum"), particularly
in relation to the timing and handling should it be included in the Victims
and Witnesses Bill ("the Bill") as currently planned.

Timing

The Bill is scheduled for introduction in January 2013 and cannot be
delayed, as this would have an impact on other Bills in the planned
legislative programme. However, the consultation paper, which asks
some relatively fundamental questions about the nature and remit of the
Forum, will not close until October 2012. This may present significant
difficulties in taking the responses into account when drafting the Bill, the
timetable for which is already very tight. Consideration may need to be
given to shortening the consultation period and/or assessing the risk of
drafting the Bill on the basis of current policy, with a view to potentially
making changes at Stage 2 if necessary in light of the consultation

responses.
Handling

The cabinet paper suggests that there will be little or no opposition to the

establishment of the Forum. Given the costs involved in setting up any

697 A3287073 — Email from Cabinet Secretary for Health, Wellbeing and Cities Strategy Private Office
to official. RE: NATIONAL CONFIDENTIAL FORUM FOR ADULT SURVIVORS OF ABUSE — DRAFT
CABINET PAPER. 13 June 2012.

698 A3446252 — Emails between officials and Cabinet Secretary for Justice Private Office. CABINET
STAGE 4 — NATIONAL CONFIDENTIAL FORUM — DRAFT CONSULTATION DOCUMENT. 13 June
2012 — 18 June 2012.
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new body, and the limited remit of the proposed Forum (which will be
available only to those abused in residential care, and will not have any
investigatory or compensatory powers), this may be unrealistic. In
particular, there will need to be a clear rationale for why the Forum's remit
is as proposed, other than on grounds of cost alone, which may be hard

to defend.

In addition, some handling issues may arise as a result of including the
Forum in the Victims and Witnesses Bill. On Victims and Witnesses
policy generally, we have repeatedly emphasised that we are committed
to spending available funds on offering immediate, practical support to
victims - for example, in resisting Labour proposals for the establishment
of a Victim's Commissioner. This position may be seen as inconsistent
with the establishment of a new body, and raise questions about why the
available funding would not be more effectively spent on other victim

support initiatives.
Draft Response for Consideration

If a National Confidential Forum is to be provided for in the Victims and
Witnesses Bill, further consideration may need to be given to the duration
of the consultation and the ability to finalise policy within the timescales

required, as introduction of the Bill (in January 2013) cannot be delayed.

In relation to the expected calls for the remit of the Forum to be widened
to include other victims of childhood abuse, there will need to be a very
clear rationale for restricting it as proposed. While any extension would
incur significant additional costs, rejecting suggestions on those grounds
alone will be criticised, particularly by victim support groups; it would be
preferable to have robust, principle-based arguments for the existing

proposal.

In addition, although the paper indicates that no serious opposition is

expected, the necessity of establishing a new body (whether or not it sits

within an existing public body) with significant set up and running costs

may be questioned. In the event that stakeholder and opposition party
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views are not as predicted, there will need to be a robust explanation of
why a new body is required; how costs have been kept to a minimum,
and why funds would not be more effectively spent on other victim
support initiatives”%°.

14.23. On 27 June 2012, Cabinet correspondence CC(12)11 on the National

14.24.

Confidential Forum was issued on behalf of the Cabinet Secretary for Health,
Wellbeing and Cities Strategy’®. The paper sought Cabinet agreement to
consult on proposals for a National Confidential Forum for Adult Survivors of
Abuse In Residential Care as children. The paper stated that it was “currently
proposed that arrangements for the National Confidential Forum will be
included in the Victims and Witnesses (Scotland) Bill”.

An official provided briefing and a draft response for the Cabinet Secretary for
Justice to reply to an item of Cabinet correspondence’™!. The briefing and

draft response of 4 July was as follows:

“Cabinet Correspondence: National Confidential Forum
Advice to Cabinet Secretary

In previous Cabinet Correspondence, we raised several concerns
relating to the inclusion of a National Confidential Forum in the Victims
and Witnesses Bill. Specifically, we suggested that a robust rationale
would be required for restricting the remit of the Forum to those abused
in residential care, and for setting up a new body (as opposed to using
funds on existing victim support initiatives); and that consideration should
be given to shortening the consultation period to allow responses to be
taken into account when drafting the Bill.

699 A3446252 — Emails between officials and Cabinet Secretary for Justice Private Office. CABINET
STAGE 4 — NATIONAL CONFIDENTIAL FORUM — DRAFT CONSULTATION DOCUMENT. 13 June

2012 - 18 June 2012.

700 A3459952 — Email from Cabinet Secretariat to Cabinet Secretaries enclosing Cabinet Papers. RE:
CC(12)11 — National Confidential Forum — DEADLINE 10 JULY at 11.30. June 2012. Contains

Cabinet paper CC(12)11 — National Confidential Forum: Draft Consultation Document.

701 A3458952 — Emails between officials. RE: CC(12)11 — National Confidential Forum — DEADLINE

10 July at 11.30. 27 June 2012 — 04 July 2012.
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A float to be available to enable participants to receive money for travel

costs rather than wait on reimbursement when travelling to the Forum
Refreshments for participants and those who are supporting them
An information pack for participants who are due to attend the Forum

Ensure that those who do not take support and go to the Forum alone

have the best preparation possible”.

14.30. A letter was sent by an official to members of the Survivor Stakeholder Group
on 12 October 2012 thanking them for their participation in the Survivor
Stakeholder Group’'®. The letter also said “You will be aware that the
consultation closes today. We think that this is a good point to review our
engagement with survivors and | am writing to all members of the Group to
seek views on how best to do that. If you have any ideas you would like to

share with us please let me know”.

14.31. On 23 October 2012, the MWC agreed in principle to host the NCF. An email
from the Chief Executive of MWC said:

“The Commission agrees in principle to be the host organisation for the
NCF. We greatly appreciate the value placed by the Minister on the
independence and integrity of the Commission to provide host services
for this work. We accept the Minister’s position that there will be a visible
separation between the forum and the ongoing work of the Commission.
Accordingly, the agreement in principle is that the Commission will
provide shared services for the work of the forum in terms of IT, finance,
payroll (using our existing shared service with the Scottish Government
for payroll). It is our understanding that the Minister does not wish the
Commission to manage and govern the work of the forum. This

agreement in principle is given on the basis that this will be the case and

713 A4203119 — Letter from official to Christopher Daly. National Confidential Forum — Survivor
Stakeholder Group. 12 October 2012.
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that the Commission will not be responsible for the conduct of hearings

and the reports from the forum.

This agreement in principle is also subject to final agreement on the
financing of the forum, especially in relation to start-up costs, that we
have previously agreed in principle will be met by the Scottish

Government”’14,

14.32. An official updated the Minister for Public Health on MWC’s acceptance of
hosting the forum in a briefing paper of 24 October’' (and a revised version

on 6 November’'6).

14.33. An email of 25 October 2012 confirmed that Ministers were content for policy
proposals on the Victims and Witnesses (Scotland) Bill to proceed for Cabinet
consideration’'”. The Cabinet Secretary for Justice agreed to the paper being
issued’'® and it was circulated to the Cabinet Distribution List on 7 November
2012718,

14.34. The Cabinet paper was discussed at Cabinet on 13 November 2012720, |n the
summary of proposals in relation to the NCF, starting at paragraph 9. The

paper stated:

“9. Our consultation on the NCF included specific questions on the
operation of the Forum. Feedback from respondees highlights a strong
preference that the NCF be independent of government. Respondees
were also asked specifically how they envisaged the NCF sitting within
an existing public body (on the premise that a new body would not be

714 A4318462 — Email from Donald Lyons, Mental Welfare Commission to officials. Hosting of the
National Confidential Forum by the Mental Welfare Commission. 23 October 2012.

715 A4318462 — Email from official to Minister for Public Health. Hosting of the National Confidential
Forum by the Mental Welfare Commission. 24 October 2012,

716 A4396642 — Email from official to Cabinet Secretary for Justice. Submission to Cabinet Secretary —
Victims and Witnesses Bill — Cabinet paper on final policy proposals. 6 November 2012.

7 A4396795 — Email from official, enclosing 8 emails. Victims and Witnesses Bill — Cabinet papers —
Stage 4 — 12 11 06 — All responses from cabinet members. 6 November 2012.

718 A4415266 — Email from Cabinet Secretary for Justice to official. RE: Submission to Cabinet
Secretary — Victims and Witnesses Bill — Cabinet paper on final policy proposals. 6 November 2012.
719 A4415232 — Email from Cabinet Secretariat to official. RE: Victims and Witnesses Bill — Cabinet
paper. 7 November 2012.

720 A26633443 — Cabinet Paper SC(12)137. Victims and Witnesses (Scotland) Bill — Final Policy
Proposals. November 2012.
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created). Respondees have indicated that the NCF should be hosted by
a body which can afford it functional and operational autonomy.
Confidentiality for participants was also highlighted as a critical
dimension of the way in which the NCF will perform its functions.

10. Following this consultation, and drawing on the experience of TTBH,
it is likely that the Bill will contain a number of provisions in respect of the
NCF, including:

i. functions

11. It is intended that the proposed functions of the NCF will be set out
clearly in the Bill. It is not considered that these proposed functions fall
within the current functions of an existing public body, including the
Mental Welfare Commission (“MWC”). Express provision in the Bill will
clarify the functions of the NCF which will, in practice, support its

functional and operational autonomy.
12. The proposed functions of the NCF are as follows:

e To receive and listen, in private and in confidence, to the
experiences of adults who were placed in institutional care as
children.

e To contribute to the prevention of the abuse of children placed in
institutional care in the future. The Bill will, therefore, contain
provision empowering the NCF to make findings of a general
nature in order to improve policy and practice responses and to

mitigate the risk of abuse to children in care in the future.

e To bring together accounts that can contribute to a permanent

record of life in care in Scotland.

e To signpost to participants services which can offer support,

advocacy, advice and information.
ii. status as part of an existing public body
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13. On the basis that the NCF will be hosted by the MWC, the Bill will
have to make provision as to how the NCF will discharge its functions in
this context in order to create the maximum level of operational
autonomy. It is envisaged that the NCF will be set up as a mandatory
committee of the MWC, with appointments made by the Scottish
Ministers in consultation with the MWC. It is envisaged that the Head of
the NCF will have a reasonable degree of operational autonomy in
discharging the functions of the NCF and that the NCF will only be able
to be dissolved on the instructions of the Scottish Ministers, on
satisfactory performance of its functions.

ili. participation

14. The Bill will define who will be able to participate in the NCF,
purposely widening participation beyond the scope of TTBH to
encompass a range of institutions offering care to children. The rationale
for offering access to the NCF to adults who were placed in institutional
forms of care as children is that there are particular aspects of that care
which distinguish it from other forms of care, in particular care at home
(including foster care and home supervision). This was highlighted in

testimony given to the TTBH Pilot Forum.
iv. confidentiality

15. The Bill will make provision in order that participants can be given
assurances of confidentiality in advance of participation in the NCF,
something which was not possible in respect of TTBH.

16. These provisions will include protection from action of defamation for
participants in the event that they, for example, make allegations of
abuse. This specific form of protection will also be offered to the Head
of the NCF and its members and employees. There will also be a general
provision in the Bill prohibiting the disclosure of information provided to
the NCF in the fulfilment of its functions. This also provides protection to
persons against whom allegations of abuse may be made and
institutions whose reputations may be called into question in participant
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testimony. As such, | consider this to be a balanced and proportionate

measure.

17. In addition, an exemption of the NCF from the subject information
provisions of the Data Protection Act 1998 is being sought. As data
protection is a reserved matter, we are discussing with colleagues in
Whitehall how best to make provision in this regard, most likely using a
section 104 Order”’?1,

14.35. On 26 November 2012, the Minister approved the following communication

lines for publication:

“‘Minister for Public Health, Michael Matheson, said: "It is intended that
the National Confidential Forum will be open to all adults who were in
institutional care as children to allow them share their experiences in
confidence. Legislation for the National Confidential Forum will be
included as part of the Victims and Witnesses (Scotland) Bill. We plan
to report the findings from our consultation on the Forum early in

December"’22,

14.36. On 11 December 2012, briefing was sent to the Minister for Public Health on
the NCF in advance of the Victims and Witnesses Bill Management Meeting
on 13 December 2012723, The briefing provided an update on negotiations
with MWC on it hosting the Forum, and highlighted four issues surrounding
the establishment of the NCF which were expected to arise during the
passage of the Bill and provided background briefing on each issue:

e Hosting of the NCF by the MWC.

e The focus of the NCF on acknowledgement.

721 A26633443 — Cabinet Paper SC(12)137. Victims and Witnesses (Scotland) Bill — Final Policy
Proposals. November 2012.

722 A4564731 — Emails between official and Minister for Public Health’s office. Line — historic child
abuse — national confidential forum. 26 November 2012.

723 A4680150 — Email from official to Minister for Public Health Private Office. Victims and Witness
(Scotland) Bill = National Confidential Forum — Briefing — Bill Management Meeting 13 December
2012. 11 December 2012.
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14.41. The Minister for Public Health was provided with briefing from officials, ahead
of a meeting with the Chair and Chief Executive of the MWC on 14 March
2013731, The briefing stated that the “meeting will provide you [the Minister]
with an opportunity to restate the strategic policy goals which underpin the
establishment of the National Confidential Forum (NCF), following the
introduction of the Victims and Witnesses (Scotland) Bill”. The briefing noted
that there had been “a series of ongoing meetings with Commission staff to
develop a Memorandum of Understanding (MoU), setting out a number of

operational matters in anticipation of the establishment of the NCF”.

14.42. On 8 May 2013, a meeting took place between officials and organisations who
were funded by government to help develop the NCF. A FAQ document was
sent to the attendees with a full list of organisations and what project/area they

were working on”32. The minutes of the meeting noted that:

“From the consultation, it was identified that further work was required to
find out what barriers certain groups could face if wanting to participate
in the NCF. This included people with learning disabilities, mental health
issues, minority ethnic, physical health and those who had been in foster
care and whether they would want to participate in an acknowledgement
forum. It was confirmed that the timeframe allocated for the organisations
to carry out the project work is from March to September 2013 however
it was noted that the NCF will not be established and ready to start
hearings until early 2014. As a result, funded organisations will attempt
to complete their projects by September 2013 however allowances will
be made for those who require more time”733,

14.43. On 12 June 2013, a submission went to the Cabinet Secretary for Justice
enclosing: a draft response to the Justice Committee’s Stage 1 report on the

Victims and Witnesses (Scotland) Bill; opening and closing speeches for the

731 A5324086 — National Confidential Forum: Meeting with the Mental Welfare Commission. Not
dated.

732 A6195729 — Email between officials, enclosing document titled National Confidential Forum - FAQ.
NCF Funding Meeting — 8 May 2013. 19 June 2013.

733 AB195729 — Email between officials, enclosing document, Meeting of organisations funded to
develop the National Confidential Forum (NCF). NCF Funding Meeting — 8 May 2013. 19 June 2013.
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14.44.

14.45.

Stage 1 debate for both the Cabinet Secretary for Justice and Minister for
Community Safety and Legal Affairs; and a briefing on the Bill and a separate
briefing on the NCF734,

In August 2013, related to Stage 2 of the Bill process, a brief on the NCF was
developed by officials for the First Minister’'s meeting with the Convenor’s

Group”s.

On 4 September 2013, the NCF funding group met. The minute of the meeting
noted that the purpose of the meeting was to obtain an overview of

progress’.

14.46. A note of a phone call between an official and SHRC regarding InterAction

14.47.

next steps stated that: “it may be helpful for you to know that the SHRC
appears to have accepted that the Bill will go ahead before the Interaction
process is completed. While the SHRC retains the right to propose
amendments as the SHRC the Interaction process will not attempt to do so. It
seems to be accepted that the NCF provisions should be kept separate from

any developments following on from the Action Plan”’%7,

On 24 September 2013, a submission from an official to the Minister for Public
Health sought clearance for various government amendments related to the
Forum being considered at Stage 2 of the Bill process’*. The submission
noted amendments not being taken forward, including giving the Forum

investigatory or inquiry powers:

“20. During the Stage 1 sessions and in evidence given to the Health and
Sport Committee a number of stakeholders suggested that the NCF
should be more than an acknowledgement forum and should include

734 AB167978 — Email from official to Cabinet Secretary for Justice and Minister for Community Safety
and Legal Affairs. Victims and Witnesses Bill — Submission to Minister — Response to Stage 1 report
and briefing for Stage 1 debate. 12 June 2013

735 AB601500 — Emails between officials, National Confidential Forum: Brief for Convenors’ Group
Meeting. 21 August 2013.

736 AB984238 — Email from official to members of the funding group. National Confidential Forum —
Funding Group Minutes and Forthcoming Appointments. 14 October 2013.

737 AB773570 — Email between officials. RE: Historic Abuse InterAction Next Steps. 11 September

2013.

738 ABB27176 — Submission to Minister for Public Health. Victims and Witnesses (Scotland) Bill —
National Confidential Forum — Proposed stage 2 amendments. 24 September 2013.
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elements of accountability. In particular the inclusion of inquiry powers -
“‘powers sufficient to inquire into the operation of prevention and
protection regimes at the time” - was regarded by the Scottish Human
Rights Commission (SHRC), Barnardo’s and Former Boys and Girls

Abused of Quarriers as necessary.

21. We have consistently taken the view that the NCF should focus on
acknowledgement only and that a dilution of this focus could be
detrimental to those who participate. This view was shared by Tom
Shaw, the Chair of the Time to be Heard Pilot Forum, in his evidence to
the Committee. The Committee noted in its Report that the evaluation
of the Time to be Heard pilot indicated “the therapeutic value of an
acknowledgement forum” and the Committee did not make any
recommendations to amend the NCF's functions to include an

investigatory or inquiry function”.

14.48. The Minister noted and agreed to the recommendations’3®. Briefing for the

14.49.

Minister for Public Health was provided on 1 November 2013 ahead of Stage
2740 Eleven government amendments were supported by the Committee. No
opposition amendments were lodged’*".

A submission went to the Minister for Public Health on 19 November 2013 that
sought approval for the proposed membership of the NCF Selection Panel”#2.

The submission recommended:

“That you approve the composition of the NCF selection panel so far as

follows:

e Maureen Bruce, Deputy Director, Adult Care and Support Division
as Chair

739 AB851541 — Email from Minister for Public Health Private Office to official. RE: NATIONAL
CONFIDENTIAL FORUM — PROPOSED STAGE 2 AMENDMENTS. 26 September 2013.

740 AB948217 —Submission to Minister for Public Health. Victims and Witnesses (Scotland) Bill,
National Confidential Forum Briefing for stage 2. 1 November 2013.

41 A7117403 — Email from official to Minister for Parliamentary Business. ROUTINE: Victims and
Witnesses (Scotland) Bill — National Confidential Forum — Stage 2”. 5 November 2013.

742 A7231745 — Email from official to Minister for Public Health. National Confidential Forum —
selection panel. 19 November 2013.
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e Reverend Graham Forbes, Chair of the Mental Welfare

Commission.
e David Whelan, Former Boys and Girls Abused of Quarriers”.

14.50. The Minister approved the composition of the Forum selection panel”#3. David

Whelan was appointed on 11 December 2013744,

14.51. Abriefing on 6 December 2013 to the Minister for Public Health in advance of
Stage 3 of the Victims and Witnesses (Scotland) Bill noted4°;

“Evidence from the Time to be Heard Pilot Forum suggests that the NCF
should focus on acknowledgement. Evaluation of the Time to be Heard
Pilot Forum indicated “the therapeutic value of an acknowledgement
forum”. Tom Shaw, Chair of TTBH, considered that including an
investigative or inquiry function could seriously weaken the focus of the
NCF and would change the whole nature of the Forum, which is designed

to be informal and participant-focused.

There are already other ways to achieve the accountability of abusers
and of institutions where abuse took place (i.e., through criminal

prosecutions and, potentially, restorative justice).

The Action Plan that has been produced as the result of the InterAction
process has not recommended that an inquiry should be established.
Instead it proposes that there should be a review of the lessons learnt
from previous inquiries, including the identification of any gaps. In the
InterAction process a strong lobby of survivors and other stakeholders
did not favour the idea of an inquiry and did not support the extension of

inquiry powers to the NCF.

743 A7233265 — Email from Minister for Public Health Private Office to official. RE: National
Confidential Forum — selection panel. 20 November 2013.

744 A7462078 — Letter from official to Mr David Whelan. National Confidential Forum — Appointments
Panel. 11 December 2013.

745 A7372500 — Email from official to Minister for Public Health. IMMEDIATE: Victims and Witnesses
(Scotland) Bill = National Confidential Forum — Stage 3 Update. 6 December 2013.
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There have been a number of independent inquiries into individual
institutions (for example, Kerelaw Residential School in 2009) that have
resulted in significant changes to the inspection regimes and oversight
of childcare institutions. There has also been a national inquiry into child
abuse in residential schools and children’s homes, commissioned by the
Scottish Government (Historical Abuse Systemic Review 2007). This led
to the establishment of the National Residential Child Care Initiative
(NRCCI), which has taken forward fundamental changes in, for example,
the recruitment and training of staff and care planning. It is unlikely that
providing the NCF with an investigative function would add greatly to
what is already known about abuse in institutional childcare”’46.

14.52. On 10 December 2013, the Minister for Public Health wrote to the
Convener™’  Duncan McNeil, in response to the Health and Sport
Committee’s Stage 2 Official Report, and responded to two points that had
been raised by the Committee on broadening the remit of the Forum and

eligibility.

14.53. On 7 January 2014, the Minister for Public Health wrote to the Convener of
the Health and Sport Committee following the Stage 3 debate with an update

on progress’®:

“The Committee will be aware that the NCF is to be hosted by the Mental
Welfare Commission and will operate independently. The Head and
membership of the NCF will be selected through a Public Appointments
process. These roles are expected to be advertised in February 2014. It
will be the responsibility of the Head of the NCF and the Mental Welfare
Commission to comment on its functions and outcomes by publishing

Annual Reports once the NCF is operational.

746 A7372500 - Email from official to Minister for Public Health. IMMEDIATE: Victims and Witnesses
(Scotland) Bill — National Confidential Forum — Stage 3 Update. 6 December 2013.

747 A7390652 — Email from Minister for Public Health Private Office to officials. IMMEDIATE: Victims
and Witnesses (Scotland) Bill - National Confidential Forum - Letter to Health and Sport Committee.
11 December 2013. (Attachment within dated 10 December 2013).

748 A7538325 — Email from Minister for Public Health to official, enclosing letter. RE: ROUTINE:
Victims and Witnesses (Scotland) Bill - National Confidential Forum - Letter to Health and Sport
Committee. 8 January 2014. (Attachment within dated 7 January 2014).

287

SGV-000000056 288



Scottish Government officials continue to work closely with the Mental
Welfare Commission and other stakeholders to help inform the
implementation of the NCF. Attached in Annex A are details of the work
currently being progressed.

Finally, at Stage 3 the Cabinet Secretary for Justice responded by
acknowledging that "There was a historic wrong and the Forum will be
unable to resolve what happened to the individuals concerned, but it is
the start of a process that we hope will help them." The intention of the
NCF has always been not only to offer therapeutic value to individuals
by acknowledging their experiences of institutional care, but also to learn
from past experiences of abuse and neglect, so that care and health
services for children in Scotland can be improved. | am confident that the

National Confidential Forum can help in achieving this”.

14.54. On 16 January 2014, a NCF planning meeting took place with the selection
panel in attendance’#®. The selection panel conducted a shortlist meeting on
8 April 2014 and interviews were conducted on 22, 23, 29 and 30 April for the
positions of Head of the NCF and up to three members of the NCF. A
submission was sent to the Minister on 20 May 2014 that took into account
advice from the Office of the Commissioner for Ethical Standards in Public
Life”™®. Five candidates were deemed suitable for the role. The Minister

decided to appoint four of the candidates, after meeting them’®".

14.55. On 24 June 2014, Ms Currie was appointed as Head of the NCF"*?, and Ms
Everingham, Ms Hampton and Ms Calder were appointed as Members of the
NCF733,

748 A7542494 — Email from officials to Selection Panel. NCF — Planning Meeting 16 January 2014. 7
January 2014.

750 AB470190 — Email from officials to Minister for Public Health. National Confidential Forum
Appointments — Selection Panel's Recommendations. 20 May 2014.

751 AB599379 — Email between official and Minister for Public Health Private Office. National
Confidential Forum — Head and Member Appointments. 5 June 2014.

752 A8710432 — Email between Minister for Public Health and official. RE: National Confidential Forum
— Head Appointment. 23 June 2014 — 24 June 2014.

753 A8763707 — Email between officials and Minister for Public Health Private Office. RE: NATIONAL
CONFIDENTIAL FORUM - MEMBER APPOINTMENTS. 25 June 2014 - 26 June 2014.
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14.56.

14.57.

14.58.

14.59.

Ahead of a meeting between Ministers and survivors including Christopher
Daly, Helen Holland and David Whelan on 13 August 2014, a briefing was
provided on a number of issues, including the NCF7%4.

On 28 August 2014, a survivor submitted a complaint to the Public
Appointments Complaints Team regarding the Forum panel members all being
female’™®. The complaint stated that: “It was recorded by Tom Shaw in the
Time to be Heard Pilot Forum report that some survivors who gave their
account of childhood sexual abuse in Quarriers were very uncomfortable when
presenting details of that abuse to members of the opposite sex on the
Panel... the Gender of Panel Members for the NCF has raised some serious

concerns in the victim/survivor community”7%6.

The Scottish Government replied to the survivor on 8 September 2014. The
response said that [in relation to the appointment of the Forum members]”>’:
“only the candidates who most closely meet the necessary skills, knowledge
and experience for the position in question are recommended to Ministers for
appointment. All stages of the appointment round for the National Confidential
Forum (NCF) Head and Members, from the development of the role
description and person specification through to the recommendations made
to the Minister, were overseen by an Adviser from the office of the
Commissioner for Ethical Standards in Public Life. In addition to this, a male
survivor [David Whelan] undertook the role of the panel's independent
member. He participated in all of the panel’s discussions and provided input
into all of their decisions”.

On 29 October 2014, discussions took place between officials about

expenditure in relation to the NCF7%8.

754 AB938683 — Document, “Ministerial Meeting with Survivors of Childhood Abuse — Wednesday 13
August 2014 — 15:00 to 16:00". 7 August 2014.

755 79341961 — Email from ||} to Public Appointments Complaints, “COMPLAINT — (NCF)
Gender of Panel Members”. 28 August 2014.

756 79341961 — Email from | to Public Appointments Complaints, “COMPLAINT — (NCF)
Gender of Panel Members”. 28 August 2014.

757 AQ706874 — Email from official to

enclosing a letter, “FW: COMPLAINT — (NCF)

Gender of Panel Members”. 8 September 2014.
758 A9669394 — Emails between officials. FW: NCF costs. 29 October 2014.
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a reference to the Scottish Law Commission’’2. Between October to
December 2002 the Deputy First Minister replied to a number of MSPs in
relation to their inquiries about constituents’ cases being “time-barred”’’3.

15.5. The private secretary to the Deputy First Minister replied to the briefing of 23
October in an email dated 28 October 2002774, The email stated that the
Deputy First Minister hoped to find an “equitable solution for those who
suffered such trauma” and that he did not believed the Scottish Executive
should “shoulder the financial responsibility for what is the liability of others”.
He stated he believed it better to pursue changes in the law rather than set up
a fund and that officials should engage with the Scottish Law Commission.
Specifically, he stated: “Officials should engage with the Scottish Law
Commission to consider a possible reference”. Gordon West (Deputy Minister
for Justice) added his reply on 30 October 2002, agreeing that the Law

Commission should be asked to carry out a review’’®,

15.6. On 14 November 2002 an official responded regarding Petition PE535 and the
prospect of the Scottish Law Commission review into prescription and
limitation is mentioned’”®. With regards to the call for an apology, the official
said that she “[did not] see any great problem with a general expression of
regret — it is hardly an admission of liability” but suggested that this is an issue
for legal colleagues. She went on to note that: “One issue which it would be
important to consider is to what extent an inquiry would focus on reform of the
law rather than examining the extent, patterns and effects of abuse and good
practice measures to try to prevent future cases. If changes to the law were
contemplated, some consideration would need to be given to how an inquiry

12 A17816112 - 2ADQ 004/001 Part 1. Briefing for Deputy First Minister from official.
COMPENSATION TO VICTIMS OF ABUSE PRESCRIPTION AND LIMITATION ISSUES. p. 15. 23
October 2002.

73 A17816112 - 2ADQ 004 Part 1. Letters from Minister for Justice to MSPs. p. 97-104, 137, 170,
241. October - December 2002.

74 A17816112 - 2ADQ 004/001 Part 1. Email from PS/DFM, Email from the PS/Deputy First Minister
to official. FW: COMPENSATION TO VICTIMS OF ABUSE — PRESCRIPTION AND LIMITATION
ISSUES. p. 182. 28 October 2002.

75 A17816112 - 2ADQ 004/001 Part 1. Emails from Jim Wallace and Gordon West to official. FW:
COMPENSATION TO VICTIMS OF ABUSE — PRESCRIPTION AND LIMITATION ISSUES. p. 181.
28 October 2002.

776 A17816112 — 2AQD 004-001 Part 1. Email correspondence between officials regarding PE 535.
RE: Petition on Abuse. p. 115 - 116. 14 November 2002.
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15.7.

would interact with other initiatives in the legal field. Although this is not for
public consumption as yet, there is a prospect of a reference to the Scottish
Law Commission to review the Prescription and Limitation (Scotland) Act”.

A briefing by an official for the Minister for Education and Young People noted
that the lead civil case McEwan vs. Hendron (the ‘test case’) was due to be
heard in court in June 2004; and it would be considered by the court whether
the action for damages was barred by the passage of time from proceeding’’’.
The briefing noted that many cases were on hold, pending the result’’® (the

Inner House dismissed the action on the grounds of time-bar in 200777°9).

Reference to the Scofttish Law Commission and Petition PE888

19.8.

In September 2004 (day not stated), the Minister for Justice wrote to Lord
Eassie (Chairman, Scottish Law Commission) inviting the Commission to
undertake a review of the law in Scotland related to limitation. In particular,
the Commission was asked to examine the operation of the sections of the
1973 Act relating to (a) the calculation of the time period where awareness of
the claimant of the injury is a factor and (b) the discretion of the court to
disregard the time limit in a particular case where it seems equitable to do so.
The reference was made primarily in response to concerns around claims
arising from asbestosis and related conditions, but was not restricted to such

cases’80. The letter from the Minister for Justice was as follows:
“MINISTERIAL REFERENCE: LIMITATION OF ACTIONS

| am writing to invite the Commission to undertake a review of the law in
Scotland relating to limitation of actions. The formal terms of the
reference are as follows: "To examine the operation of sections 17(2)(b),
18(2)(b) and 19A of the Prescription and Limitation (Scotland) Act 1973

77 A17759083 — FZJ 003-008 Part 1. Briefing for Minister for Education and Young People.
Allegations of abuse at residential schools. p. 42 - 48. 20 May 2004.

78 A17759083 - FZJ 003/008 Part 1. Briefing for Minister for Education and Young People.
Allegations of abuse at residential schools. p. 42 - 48. 20 May 2004.

779 2007 SC 556; the case is also known as McEwan v de la Salle Brothers.

780 A17661716 - QQP 126/067 Part 1. Submission for the Deputy Minister for Justice. PETITION
PE888: RESPONSE TO PUBLIC PETITIONS COMMITTEE. p. 4 - 7. 9 January 2006
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15.10.

19:11.

15.12.

15.13.

On 30 September 2004 the Minister for Education and Young People and the
Minister for Justice received a briefing from an official from the Civil Law
Division entitled “Prescription and Limitation: Allegations of Historical Abuse at
List D Schools”. This was an update on recent developments concerning the
operation of the law on prescription and limitation in cases of alleged child
abuse. It mentioned that the original decision in the case of “K” was upheld

so that case and others remained “time-barred”’83.

On 19 November 2004, in preparation for the debate on Petition PE535 at the
Scottish Parliament on 1 December 2004 (see Chapter 2), ‘lines to take’ in the
‘Briefing for Ministerial Debate on Historical Abuse’ (cleared with the Scottish
Law Commission) stated that the Law Commission was expected to publish a
discussion paper. The remit of the review was: “To examine the operation of
sections 17(2)(b), 18(2)(b) and 19A of the Prescription and Limitation
(Scotland) Act 1973 and to make any appropriate recommendations for

possible reform of the law”78.

On 23 November a legal official sent advice to an official on petition PE535785.
It contained a number of points, some of which dealt with the financial and
legal implications of litigation against the Scottish Government, particularly as

it related to compensation schemes.

On 18 July 2005 a briefing was sent from an official to the Minister for Justice,
entitled “Prescription of claims arising from pre-1964 child abuse reference to
Scottish Law Commission”’®. The purpose of the briefing was: “To respond
to your request of 9 May for a revised proposal to address the legal issues
relating to claims in cases of child abuse occurring prior to 1964; and to invite

783 A17661716 - QQP 126/067 Part 1. PRESCRIPTION AND LIMITATION: ALLEGATIONS OF
HISTORICAL ABUSE AT LIST D SCHOOLS. P. 45 — 46. September 2004.

784 A17759083 - FZJ 003/008 Part 1. Briefing for Minister for Education and Young People. LINES TO
TAKE. p. 19 - 39. 19 November 2004.

785 A18234214 - KNX 1/56 Part 12. Letter between officials. ADVICE ON PETITION PE 535 LIST D
SCHOOLS. p. 467 — 470. 23 November 2004.

786 A19810504 - KNX 1/56 Part 15. Letter from official to the Minister for Justice. Subject:
PRESCRIPTION OF CLAIMS ARISING FROM PRE-1964 CHILD ABUSE REFERENCE TO
SCOTTISH LAW COMMISSION. p. 458 - 459. 18 July 2005.
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15.14.

15.15.

15.16.

you to write to the Scottish Law Commission requesting them to undertake a

further reference in this area”.

Following this, on 3 August 2005, the Minister for Justice wrote to Lord Eassie
(Chairman, Scottish Law Commission) regarding prescription of claims for
damages’®. The Minister wrote “to invite the Commission to review the
position of claims for damages in respect of personal injury which were
extinguished under legislation in force until 1984. | propose the following

formal terms of reference:

‘to consider the position of claims for damages in respect of personal
injury which were extinguished by operation of the long negative

prescription prior to 26 September 1984; and to report™.

The Minister further wrote: “I also understand, and would be grateful for your
confirmation, that the Commission will dovetail its processes for consulting
and reporting on both the limitation review and this review of prescription so
that the issues, though distinct in legal terms, can be dealt with together. |
would very much welcome this. | appreciate that, while the Commission hope
to be able to complete the work according to the timetable already set for the
limitation review, the additional strand of work may result in there being some

adjustment to that timetable”7%8.

On 27 September 2005, Petition PE888 was lodged by Christopher Daly
before the Scottish Parliament, calling on the Parliament to “urge the Scottish
Executive in the interests of those who have suffered institutional child abuse,
to (a) reform Court of Session rules to allow ‘fast-track’ court hearings in
personal injury cases; (b) review the implementation of the Prescription and
Limitation (Scotland) Act 1973; and (c) to implement the recommendations of

the Law Commission report on the Limitation of Actions”.

787 A19810504 - KNX 1/56 Part 15. Letter from the Minister for Justice to the Chairman of the Scottish
Law Commission. MINISTERIAL REFERENCE: PRESCRIPTION OF CLAIMS FOR DAMAGES. p.
360 - 361. 3 August 2005.

788 A19810504 - KNX 1/56 Part 15. Letter from the Minister for Justice to the Chairman of the Scottish
Law Commission. MINISTERIAL REFERENCE: PRESCRIPTION OF CLAIMS FOR DAMAGES. p.
360 - 361. 3 August 2005.
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15.24.

Process that followed, which as noted below, led to the publication of an
InterAction Action Plan in 2014. The Action Plan included a recommendation
in relation to time-bar.

On 21 December 2010, before the Scottish Parliament’'s Public Petitions
Committee in respect of Petition PE1351 (lodged by Christopher Daly and
Helen Holland, calling on the Scottish Parliament to urge the Scottish
Government to establish for all victims of institutional child abuse a time for all
to be heard forum, incorporating a compensation scheme — see Chapter 13),
the Minister for Community Safety addressed questions from members on
prescription and limitation. He provided an update:

“We are considering the important issue of prescription and limitation.
The previous Administration was quite right to ask the Scottish Law
Commission to provide a report into this matter. That report was issued
in 2007 and a number of matters have occurred since then, but...we

intend to take the matter forward.

This very matter was discussed at a meeting with the convener of the
cross-party group on survivors of childhood sexual abuse, Marilyn
Livingstone, at which Des McNulty was also present. At that meeting,
we explained our intention to consult formally on a range of matters
relating to prescription and limitation. People may ask why we have not
consulted before now. As Mr Butler will know, we previously intended to
consult on related issues concerning damages and personal injury, but
our plans so to do—which we set out in December 2009—were
postponed because Mr Butler quite fairly introduced the Damages
(Scotland) Bill, which it has taken our officials a considerable amount of
time to deal with, as members will accept. In addition to that, there have
been significant developments in two court cases—Aitchison v Glasgow
City Council and Bowden v Poor Sisters of Nazareth. It seemed sensible
to take account of the very important decisions that were issued and,
perhaps more important, the reasons for those decisions.
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ANNEX
The Inquiry’s Requirements for this Report (Section 21 Notice)

The Inquiry requires evidence in the form of a report covering the period between the
lodging with the Public Petitions Committee of the first petition by Chris Daly, in August
2002, and the announcement of this Inquiry in 2014 (“the 2002 — 2014 Report”). That
report should be delivered to the Inquiry no later than Friday 1 September 2017.

The 2002 — 2014 Report

The report is to include:

1. The response of Scottish Government to the written and oral evidence of Helen
Holland, David Whelan and Christopher Daly that was presented to the Inquiry
during the first part of Phase 1 of the public hearings that commenced on 31
May 2017 and finished on 12t July, 2017;

2. An explanation of the reasons why the requests for a public inquiry made at
various times between 2002 and 2014 were refused, and an explanation of why,
on 15 April 2008, the Public Petitions Committee closed the petition submitted
in August 2002;

3. An explanation of the reasons why the then First Minister offered a public
apology (“the public apology”) in December 2004 but did not also announce the
establishment of a public inquiry;

4. An explanation of the reasons why the specific terms of the public apology were

determined upon;

5. An explanation of the reasons for the various decisions made and steps taken
in respect of the abuse of children in care (including in respect of the requests
made on behalf of survivors of such abuse) by the Scottish Executive/Scottish
Government between August 2002 and the announcement of a public inquiry
in December 2014, for the particular timing of each of those steps, and for the
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6.

particular processes adopted when taking those steps, including the approach
to engagement with survivor groups and campaigners in relation to such steps.
This explanation should include, but not be limited to, the reasons for the
decision to restrict access to “Time To Be Heard” to former Quarriers’ residents
only, for the decision not to include any element of accountability, and for the

decision to make the process wholly confidential;

An explanation of the reasons for announcing the establishment of this Inquiry
12 years after the first petition by Christopher Daly; this explanation should
include (a) the reasons why government (whether based in London or in
Edinburgh) considered that a public inquiry was appropriate in 2014 but not at
any earlier stage and (b) whether the possibility of establishing a public inquiry
in relation to child abuse was considered by or raised with any First Minister

other than Jack McConnell and if so, when and why.
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