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ANNEX B POLICY BACKGROUND
ACKNOWLEDGEMENT AND ACCOUNTABILITY FORUM

Progress within the SurvivorScotland Strategy

1. All this work is underpinned by SurvivorScotland, the National Strategy for
Adult Survivors of Childhood Sexual Abuse, www.survivorscotland.org.uk,
which was launched in September 2005. A National Reference Group takes
forward its implementation with survivor representatives (including those who
have been abused whilst in care), those from a wide range of voluntary and
statutory services and officials from Care and Justice as well as Health
Directorates. The cross cutting nature of work under the National Strategy is
significant and we seek to ensure that it is reflected in all our plans and
awareness. Since its inception, work has progressed on a number of key
areas which were identified in the strategy document:

o Better data collection SurvivorScotland has worked in partnership with two
health and local authorities in Scotland to develop pilot projects in order to
collect previously unrecorded data on survivors who come into contact with
gynaecological and mental health clinics. We are now at the stage of
implementing best practice from these and rolling out the projects nationally.

¢ Public awareness raising. Work has been carried out with marketing
professionals, to prepare and create the beginnings of a campaign to reach
the general public, health care professionals and others. Workshops have
been taken on the road, to ensure that the widest input is gained from
survivors, professionals and voluntary organisations, and in turn to ensure
that the messages that need to be relayed have been captured. These
measures are ready to be put into place in the form of a communications
strategy.

o Training for professionals across all disciplines and at all levels and
creation of self-help tools. Funding has been made available for training for
trainers. The training campaign is ready to be more widely disseminated and
officials working on the strategy are ready to engage with NHS and wider to
ensure that training already in existence is fully recognised, utilised and taken
forward in the wider context. First steps will be through a training sub group.

o A network of survivors, practitioners and researchers to collaborate on
the systematic development of good practice across Scotland. The
SurvivorScotland website was one of the initial priorities and it was always
intended that it would underpin the strategy. The site is crucial in providing
important information to a wide range of people who are affected by child
abuse, as well as being a valuable resource for health and social care
practitioners. The website will be used to reach survivors and the general
public to inform them about the work for in care survivors and the
Acknowledgement and Accountability Forum.
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4. Notwithstanding this rationale, the limitation period (the time bar) for bringing
an action — which in Scotland is generally three years — has caused survivors
particular frustration. This default three year period starts to run from which ever is
the latest of the following:

o the date when the damage which is being sued for was sustained

« the date when the injuries causing the damage ceased

o the date when the person bringing the action (pursuer) became aware/should
have become aware that the injuries were:

++ sufficiently serious to justify legal action

++ caused by a particular act or omission

+ caused in whole or in part by the conduct of a particular person
(defender)

The time period cannot start until the pursuer reaches the age of 16% and does not
include any periods when he/she was suffering from ‘unsound mind’

5. Case law to date has mainly offered a restrictive interpretation of these
provisions. If the pursuer was aware of the three essential facts noted above then
the time period will usually run from that date regardless of evidence showing that
the pursuer was subject to ‘silencing’ and ‘suppressed memories’ or was reluctant to
bring an action. (The exception to this is where the court takes the view that the
pursuer ought to have known these facts earlier, applying a ‘reasonably practicable’
test). The pursuer’s knowledge that any act or omission was or was not, as a matter
of law, actionable is irrelevant. The intelligence or personal characteristics of the
pursuer that may have contributed to their failure to raise an action are generally not
relevant unless they can show that they were suffering from ‘unsound mind’. Such
characteristics may, however, be taken into account in deciding whether it was
reasonably practicable for that particular pursuer to become aware of the essential
facts. And if it can be shown that the abuse itself has had an impact on the pursuer
which affected their ability to be aware of the relevant facts then that will be relevant-
this may be most likely to occur where the abuse is sexual.

6 Although three years is the default position, judges have discretion — if they
consider it equitable on the facts and circumstances of any case — to extend the time
period. However, although it could theoretically allow any post-19642 claim to
proceed, in practice the scope of this discretion has also been interpreted strictly. A
recent House of Lords case against Nazareth House nuns (Bowden v. Poor Sisters
of Nazareth [2008] UKHL 32) confirmed that the discretion should only be applied in
exceptional cases and only where there is no real possibility of significant prejudice
to the defender. The gap of time in that case -21 years- had resulted in a major
decline in the quality of justice and therefore no action could be allowed to proceed.
Over 1,000 cases were affected by that judgment.

7 In 2007 the Scottish Law Commission in its Report Personal Injury Actions:
Limitation and Prescribed Claims recommended that the limitation period be
extended to five years and that judges should be given specific criteria to apply in
exercising their discretion to extend the time period. The SLC paid careful attention
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