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Covering statement
The information and statements contained in this document will form part of the Council’s response to the
Scottish Child Abuse Inquiry. As such it is strictly confidential and must be handled with due care, both for
the reputation and legal position of the Council, as well as for the right to privacy of those who may be
referred to.

Information within this document must not be shared with external parties without the express permission of
Chief Social Worker, as the senior responsible officer for the Response Project.

If you have accessed this document by mistake, please contact the Council’s Information Governance Unit

at dataprotection@edinburgh.gov.uk or 0131 200 2340

PART A - BACKGROUND

1. Characteristics

Question 1.1 | History of the Local Authority

Past

a) Over the period from 1930 to date, please provide details of the predecessor
authorities for the local authority area for which the authority is now
responsible, and the time periods during which these authorities were the
responsible authority for the area, or any part thereof.

1930 — 1975: Edinburgh Corporation (EC)
1975 — 1996: Lothian Regional Council (LRC)
1996 — Present: City of Edinburgh Council (CEC)

b) When and how did the local authority become involved in the provision of foster
care for children in Scotland?

The Children and Young Persons (Scotland) Act 1932, section 19 provided for a court
order committing a child or young person (up to the age of 18 years old) to the care of a
fit person. Previous references to a “relative” under The Children's Act 1908 were
removed and fostering could now be out with the family. The EC accepted the Education
Authority’s “Regulation and Rules in Regard to Boarded Out Boys and Girls” in 1933,
which laid out the responsibilities of the Local Authority in providing boarded out services
with foster parents.
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CEC and its predecessors have had responsibility for providing foster care to children
within its responsible geographic area. In a report discussed by the Public Assistance
Committee in 1941, the City Social Services Officer notes that the system of boarding
out children has been in operation in Scotland for a number of years. It was recognised
that children should not be brought up in the environment of the poor house or similar
institutions. The ‘system’ evolved from a common-sense application of the Poor Law,
but it was not regulated by statute. (Ref.SL61/1/13). From 1929, EC became responsible
for the provision of foster care following the Local Government (Scotland) Act 1929,
when such responsibilities were assumed from the parish councils.

Prior to the introduction of the Social Work (Scotland) Act 1968, there were various
statute (outlined below) which provided the enabling legal basis for the local authority to
become responsible for the provision of foster care.

Under the Children Act 1948, local authorities had a duty to receive children into care in
certain circumstances, and to keep the child in care for as long as the welfare of the
child required it. Local authorities could also assume parental rights for children in care.
The 1948 Act created a statutory requirement that boarding out with foster carers should
be considered for a child before residential care. The 1948 Act contained a power for
the Secretary of State to make Regulations relating to the boarding out of children. This
was done with the Children (Boarding Out) Etc. (Scotland) Regulations 1947 and then
the Boarding Out of Children (Scotland) Regulations the Administration of Children’s
Homes (Scotland) Regulations 1959, which contained rules for the administration of the
homes and for the wellbeing of the accommodated children.

c) How has the involvement of the local authority in the provision of foster care
changed/developed over time?

The involvement of the local authority in the provision of foster care has developed
over time in accordance with the introduction of new statutory legislation and related
secondary legislation.

The introduction of the Social Work (Scotland) Act 1968 replaced the 1948 Act and set
out duties for the local authority to receive children into care, and the obligations in
relation to children in care. It remained the case that local authorities could also
assume parental rights for children in care. The 1968 Act also established the
Children’s Hearing system and the introduction of compulsory supervision of children.
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Section 21 of the 1968 Act empowered the local authority to board out children in care.
The Regulations and Rules in regards to Boarded out Boys and Girls 1933, were
superseded by The Boarding Out of Children (Scotland) Regulations 1959, which were
then replaced by the Boarding Out and Fostering of Children (Scotland) Regulations
1985.

The Children (Scotland) Act 1995 replaced the 1968 Act in relation to the social work
functions for children and came into force on 1 April 1997. The 1995 Act set out the
powers and duties of the local authority in relation to the provision of accommodation
for children, and the duties of local authorities towards looked after children.

Section 26 of the 1995 Act sets out the manner in which a local authority can provide
accommodation for a looked after child. Secondary legislation sets out the legal
requirements which a local authority had to comply with in relation to ensuring the
welfare of looked after children, the boarding out of children and the approval of foster
carers: The Arrangements to Look After Children (Scotland) Regulations 1996, The
Fostering of Children (Scotland) Regulations 1996 and The Looked after and
Accommodated Child Regulations 1999.

Under Regulation 8 of the 1996 Regulations, each local authority was required to
establish foster panels to decide on applications from new foster carers and for a local
authority to enter into a written agreement with a foster parent in relation to the care of
a foster child.

Looked After Children (Scotland) Regulations 2009

The Looked After Children (Scotland) Regulations 2009 removed the prohibition on
placing children for fostering with anyone other than a man and a woman acting
together or a man or a woman acting alone.

Regulation 46 within the Looked After Children (Scotland) Regulations 2009 states:

The local authority must ensure that the child and their carer are visited on their
behalf-
(a) within one week of the placement being made; and

(b) thereafter at intervals of not more than 3 months from the date of the previous visit.
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(4) The local authority must ensure that written reports are produced recording the
visits made in accordance with paragraph (2) or (3).

In 2006 the CEC introduced the Children and Young Persons Reviewing Team, which
consists of case independent Chairpersons, who are suitably qualified to perform the
role of chairperson for Looked After and Accommodated Child Care Reviews, where
the young person’s plan is reviewed and amended in accordance with the assessment
of need regarding individual circumstances. The young person’s plans are amended
and recorded under SMART (Specific, Measurable, Achievable, Realistic, Timescale)
principles, to be progressed and then reviewed at the following scheduled review

The Looked After Children (Scotland) Regulations 2009 provides detailed criteria as to
the accountability, oversight and supervision of the fostering panel by the Local
Authority (please refer to answer 2.2 (h) for specific detail).

Question 1.2 | Funding of Foster Care

Past

a) How were the local authority’s operations and activities, so far as relating to the
provision of foster care, funded?

In relation to the provision of foster care, the local authority’s operations and activities
were financed through local tax raising powers and, more latterly, central government

grants and funding. While there are many references to payments, direct references to
funding are more limited. Relevant funding references are set out and described below.

In the period 1941-42, there was a meeting of the joint Public Assistance and Education
Committee relating to the maintenance of boarded out children as well as availability of
placements (Ref. SL61/1/13). Within the Public Assistance Committee minutes, there
were examples of birth parents being asked to contribute towards the cost of their child
being boarded out. (Ref. SL61/1)

In the 1960s there was a move to developing services and interventions to prevent
children coming into care in the first place. On 9th April 1963, the Children’s Committee
Homes subcommittee noted new legal duties placed on local authorities to ‘provide a

comprehensive service for the prevention of neglect of children’. The subcommittee
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instructed officers to submit a coordinated report regarding the arrangements which
might be made for the provision of a comprehensive service. (Ref. SL116/1/16)

The Director of Social Work presented a report to the Social Work Committee in 1994/95
(seeking approval for the further development of fostering services. The report states:
“the organisation and management of the foster care services, previously centralised in
the Family Finding Unit, has since October 1992 been devolved to Districts. The
Department's policy is that all children under 12 should be accommodated in foster care,
unless they have exceptional needs that can only be met in specialist residential
settings. The Director of Social Work recommends that Committee commit to a further
20 foster placements and recruit staff for fostering purposes” (Ref. LRC3/8/3/20). This
demonstrates the local authority’s continued commitment to the development of foster
care, including the required budgetary and funding provisions.

b) To what extent, if any, did the local authority provide funding to other
organisations for the purposes of provision of foster care?

The Children's Committee minutes reference boarded out children being placed
throughout Scotland and beyond, including one girl who was placed in Cornwall (Ref.
SL116/1/10). The minutes also reference councillor visits to boarded out children.
However, there is little information about the financial arrangements in place for children
boarded out outwith Edinburgh. The only reference found relates to a request from the
Kirkmichael and Tomintoul Nursing Association for a financial contribution in relation to
45 boarded out children from Edinburgh who were resident in their area. In this instance,
the Public Assistance Committee agreed to contribute £5 in relation to their request
(Public Assistance Committee Minute Book, 1932-33 (Ref. SL61/1/4).

During the regional council period, there are frequent references to payments in relation
to funding for other organisations. These are mostly contained within the Director of
Social Work Reports which are largely extant for the period1975-1996. For example, in
1986-87 the Director of Social Work recommended an increase in payments to the
Barnardo’s Special Families Unit (Ref. LRC3/8/3/12).

More recently, independent fostering agencies have been providing several placements
for Edinburgh children from ¢.2010 onwards. These arrangements are facilitated
through a dedicated Commissioning Team within the Council which has responsibility

for financial and contractual arrangements with respective agencies.
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c) If funding was provided by the local authority to other organisations for the
provision of foster care, to whom was it provided, when was it provided and
what criteria were applicable to its provision?

Throughout the period under consideration, there are numerous examples of local
authority funding to other organisations for the provision of foster care. These are mostly

charities, including the Kirkmichael and Tomintoul Nursing Association and Bamardo’s.

There is no evidence of any set criteria being applied in relation to predecessor bodies,
but criteria provision and expectation is well documented for the current authority (CEC).
These are set out in Schedule 5 of the Council's Foster Care Services 26-10 Framework
Agreement. This is a lengthy document and is provided as an appendix to this document
(please see Appendix 1).

d) To what extent was financial state support available to foster carers? How were
foster carers made aware of the state support? How was state support
accessed by foster carers (e.g. directly or via the local authority?).

Please also refer to answer 1.2 (d).

Awareness

In relation to how foster carers were made aware of state support, within the Town Clerk
Files and Social Work Committee minutes 1969 - 1975, there was a motion on 20
December 1973 that a pamphlet was prepared for foster carers detailing financial help.
(Ref. EC Town Clerk Papers, File 8).

Within Lothian Region Council Social Work Director reports (1977 — 1978) there are
references to letters being sent to foster parents explaining the position around
allowances. (Ref. LRC3/8/3/3)
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Accessing support

There is evidence of guardians/foster carers making direct requests to the local
authority for additional assistance/exceptional expenditure around caring for boarding

out from 1931 onwards which suggests that foster carers were aware of how to access
financial support. For example, for the period 1931-1948, guardians were making direct
applications to Public Assistance Committee for support and funding in relation to
children’s travel to school, payment of education fees, and replacement
mattresses/bicycle/watches. (Ref. SL 61)

From 1948 - 1968, foster carers made direct applications to the Childrens Committee
(Ref. SL1/1/6) for a range of items and situations, including: replacing mattresses;
purchase of a bicycle for a child to travel to work in the absence of public transport; the

costs of a young person training to become a primary school teacher; the cost of violin
lessons; costs of a holiday to London; and costs to cover the damage to items and
property by a child.

From 1978 - 95, any direct requests were considered by LRC Social Work Committee
and included compensation to replace damaged carpets and property; compensation
for money and personal items that were stolen; cost of adapting property due to child's
additional needs; cost of twins regularly attending hospital;, additional allowance to
cover cost of estate car as child had additional needs. (Ref. LRC2/1/1/20)

Anecdotal evidence suggests there are payment rates for foster carers from at least
1999 onwards that are issued to prospective as well as approved carers.

e) To what extent was financial support from the local authority available to foster
carers?

Please also refer to answers 2.1 (a) and (d).

The Boarding Out of Boys and Girls Regulations 1933 note the following aspects
regarding funding:

(2) In consideration of such payment as may be agreed upon by the foster parent

and the Education Authority, the foster parent shall bring up the boy or girl as
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one of his or her own children and shall co-operate with the Education Authority
and their Official for the boy’s or girl’s welfare.

a) The foster parent shall not incur expense on behalf of the boy or girl without prior
permission of the City Education Officer, except for boot repairs. Expenditure in
this latter connection should be incurred with discretion.

Within the Fostering of Children’s Regulations 1996 and subsequent Regulations 2009,
it states that a fostering agency shall pay allowances to carers with whom a child is
placed.

Within an CEC Interim Practice Note dated 1 April 1997 (based on the Fostering of
Children Regulations 1996), the section on payments to foster carers states” The Local

Authority may make payments to the foster carer either by fixed allowance application

in the cases of all children, a rate applicable to certain categories of children, amounts

relevant to the individual needs of a particular child.”

Within the Guidance on Looked After Children (Scotland) Regulations 2009, Regulation
33 states that “while there is no statutory amount stated for allowances, the Fostering
Network provides a recommended rate for children at different ages and stages, and
this is updated annually.” This guidance recommends that local authorities pay attention
to this in setting their own allowances.

The issue of the interplay between fostering allowances and benefits is complex and
open to continuing change in the wider benefits system. Added to this is the question
of fees (where these are offered) and tax implications. Social workers who assess and

support foster carers should have basic information about the range of financial

implications for carers and be able to access more extensive advice on such matters.
Regulation 33 does not make any references to fees to foster carers; however, in order
to sustain some very challenging children in foster care, extra financial support was
offered originally through enhanced allowances.

Below is a table which provides the foster care fees and foster care allowances paid by
the CEC for specified age ranges as well as for registration remits for foster carers:
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THE CITY OF EDINBURGH COUNCIL
CHILDREN AND FAMILIES
Payments to Carers
From 19 April 2010

| 1. | Foster Allowances
Age Range | Standard Clothing Pocket Money | Maintenance

| 04 £ 93.16 £13.05 £241 £77.70

| 5-10 £113.46 £18.81 £584 £ 88.81

| 11-13 £141.23 £27.35 £9.82 £104.06
14-15 £145.19 £27.35 £13.78 £104.06
16-18 £174.23 £32.79 £13.78 £ 127.66

In addition to the above allowances, Christmas (or other religious festival) and birthday
allowances (each equivalent to one week’s standard allowance and holiday allowance,
equivalent to two week’s standard allowances) are paid. Christmas allowances are paid
4 weeks prior to Christmas (29/11/10).

2. | Foster Fees

| Age Range Weekly Fees
0-11 £151.36
12-18 £189.21
Specialist Disability & New Opportunities £378.41
Enhanced New Opportunities Pro-rata £473.00

EDINBURGH COUNCIL COMMUNITIES AND FAMILIES
Payments to Carers from 8" April 2019

1. | Foster Allowances

Age Standard Clothing | Pocket Maintenance
Range Money

04 £106.77 £14.96 £2.76 £89.05

5-10 £130.00 £21.54 £6.68 £101.78
11-13 £161.84 £31.33 £11.26 £119.25
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14-15 £166.36 £31.33 £15.78 £119.25

16-17 £199.65 £37.58 £15.78 £146.29

In addition to the above allowances, four extra weeks are also paid: winter holiday
allowances (equivalent to one week’s standard allowance) are paid on 27" November;
summer holiday allowances (equivalent to two weeks’ standard allowances) are paid
on 1%t May; and birthday allowances (equivalent to one week’s standard allowance) are
paid on the day before the child’s birthday.

2. Foster Fees

Age Range Weekly Fees

0-11 £164.17

12+ £224 .53

Disability & Specialist £410.45

f) If financial support was available, what was the source of those funds (i.e. from

local or central government)? What criteria did the local authority apply to the
distribution of such funds?

Concerning funding, please see response to 1.2 (a).

Historically, distribution of funds was based on deliberation and decision at Council
committee. There is no evidence of any set criteria being applied, with distribution based
on a case by case basis. Within the Public Assistance and Children’s and Social Work
Committees (for example) are instances of financial support being made available to
foster carers for items such as additional clothing and fumiture for children in their
charge, as well as financial provision for these children to attend music lessons and
various after school clubs.

In terms of current arrangements, the Council, as the Lead Commissioning Authority,
has established a Framework Agreement for Foster Care Services. Under the terms of
the Framework Agreement, Purchasers may enter into Placements for Children as and
when required with Providers participating in the Framework Agreement. Placements
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are subject to the Placement Terms (i.e. criteria) contained in Schedule 5 and

agreement of an Individual Placement Agreement. Schedule 5 is lengthy and is
provided as an appendix to this document.

g) How were foster carers made aware of any financial support available from the
local authority? How was that financial support accessed by foster carers?

Please refer to answer 2.1 (d)

h) What other sources of funding were available to foster carers in relation to the
provision of care for children?

Please refer to answer 2.1 (d).

Please refer to answer 1.2 (d) in relation to local authority funding. We have not found
any references to other sources of funding out with the local authority.

i) Was the funding adequate to properly care for the children?

We have found isolated references to funding issues which would suggest that funding
was adequate (see below). However, given the overall paucity of references on this

subject, we consider that any response would be purely speculative.

Within the Childrens Committee Minutes of 1951 — 1952, the Childrens Officer noted
that foster parents had complained that the allowance provided was too small, and that

complaints had been made by foster parents in respect of the fostering allowance not
being enough to live on account of rising costs. In addition, there was reference to the
rising cost of food which was causing difficulties for foster parents. (Ref.SL116/1/4)

i) If not, why not?

As stated above, the paucity of references means that any response to this question
would be speculative.
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Present

k) With reference to the present position, are the answers to any of the above
questions different?
No.

1) If so, please give details.
Not applicable.

Question 1.3 | Legal Status

(i) Local authority

Past

a) What was the legal basis which authorised or enables the local authority to
become responsible for the provision of foster care for children in Scotland?

The Children Committee Annual Reports to full Council (Ref. EC Council Minutes,
SL1/1) contain a list of provisions under which children were cared for in each year. It
also sets out the numbers of those cared for on each legal basis. The Annual Reports
also set out what duties the local authority is under in relation to children, referencing
various statutory provisions. Before 1968, there were various statutes relevant to the
legal basis which enabled the local authority to become responsible for the provision of
foster care, which are set out below.

The Children and Young Persons (Scotland) Act 1932, Section 19 provides for a court
order committing a child or young person (up to the age of 18 years old) to the care of
a fit person. Previous references to a “relative” under The Children Act 1908 were
removed and fostering could now be out with the family.

Under the Children Act 1948, local authorities had a duty to receive children into care in
certain circumstances, and to keep the child in care for as long as the welfare of the
child required it. Local authorities could also assume parental rights for children in care.
The 1948 Act created a statutory requirement that boarding out with foster carers should
be considered for a child before residential care. The 1948 Act contained a power for
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the Secretary of State to make Regulations relating to the boarding out of children. This
was done with the Administration of Children's Homes (Scotland) Regulations 1959,
which contained rules for the administration of the homes and for the wellbeing of the
accommodated children

Social Work (Scotland) Act 1968 replaced the 1948 Act, and set out duties to receive
children into care, and a local authority's obligations in relation to children in care. The
1968 Act also established the Children’s Hearing system and compulsory supervision
of children.

Section 21 of the 1968 Act empowered the local authority to board out children in care.
The Administration of Children’'s Homes (Scotland) Regulations Boarding Out of
Children (Scotland) Regulations 1959 were replaced by the Boarding Out and Fostering
of Children (Scotland) Regulations 1985 and the Social Work (Residential
Establishments — Child Care) (Scotland) Regulations 1987.

The Mental Health (Scotland) Act 1969 provided that a local authority could
accommodate in a home or other accommodation a child who would not otherwise be
in their care, but who needs care/after care due to suffering from a mental disorder.

The Children (Scotland) Act 1995 replaced the 1968 Act in relation to the child care
social work functions and came into force on 1 April 1997. The 1995 Act sets out the
powers and duties of the local authority in relation to the provision of accommodation
for children, and the duties of local authorities towards looked after children.

The 1995 Act re-enacted the provisions relating to the Children’s Hearing system and
introduced new legal orders for the emergency protection of children. Assumption of
parental rights was replaced with a court process, allowing the local authority to apply
for a Parental Responsibilities Order.

Section 26 of the 1995 Act sets out the manner in which a local authority can provide
accommodation for a looked after child. Secondary legislation sets out the legal
requirements which a local authority had to comply with in relation to ensuring the
welfare of looked after children, the boarding out of children and the approval of foster
carers: The Arrangements to Look After Children (Scotland) Regulations 1996, The
Fostering of Children (Scotland) Regulations 1996 and The Looked after and
Accommodated Child Regulations 1999.

CEC; SCAIl Response — OFFICAL SENSITIVE Page 13 /151




The Adoption and Children (Scotland) Act 2007 introduced permanence orders, which
is an order made by either the sheriff or the Court of Session vesting in local authorities
the responsibility to provide the child with guidance and the right to regulate the child’s
residence, and may additionally vest other parental responsibilities and parental rights
in the local authority while at the same time extinguishing those of the parents.

The Children and Young People (Scotland) Act 2014 extended provisions for those
leaving care and allowed young people the right to remain in their placement through
‘Continuing Care’ post 16.

b) Did that legal basis require the local authority to meet, or fulfil, any legal and/or
regulatory requirements in respect of children in its care? Is so, please give
details.

The local authority required, and requires, to meet numerous legal and regulatory
requirements in respect of children in its care. The main ones are set out below.

Children Act 1948

Section 12 of the Act provides that for any child in the care of a local authority, “it shall
be the duty of that authority to exercise their powers with respect to him so as to further
his best interests, and to afford him opportunity for the proper development of his
character and abilities.”

The Social Work (Scotland) Act 1968

Section 12 provides that there is a duty on every local authority to promote social welfare
by providing advice and assistance and providing facilities they consider suitable to any
person under the age of 18 in need of assistance. Section 13 provides that where it
appears to a local authority that any person for whom they have a duty or power to
provide services, they must make an assessment of the needs of that person for those
services.

Schedule 9 repealed the provisions of the 1908 and 1932 Acts that provided for the
foster carers to have “like control over the child or young person as if he were his parent”,
with no equivalent rule enacted. This meant that much of the decision-making powers
were now with the local authority.
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Children Act 1975

The Children Act 1975 amended the 1968 Act, including increasing the duty on the local
authority to further the best interests of the child and an obligation to give first
consideration to safeguarding and promoting the welfare of the child throughout
childhood. The 1975 Act also amended Section 1 of the Children Act 1958, so that local
authorities had a duty to visit foster children, in accordance with regulations.

Children (Scotland) Act 1995

When looking after a child the local authority is required to safeguard and promote his
or her welfare (s17(1)(a)), and to make use of such services as would be available for
children were they cared for by their parents (s17(1)(b)).

The local authority must take steps to promote appropriate personal relations and direct
contact between the child and any person with parental responsibilities (s17(1)(c)).

In discharging its responsibilities the local authority must consult with, and have regard
to the views of the child, his or her parents, any person with parental rights and any
other person whose views may be relevant when making decisions, (s17(3) and (4)(a)
and (b)) and it must take account of the child's religious persuasion, racial origin and
cultural and linguistic background (s17(4)(c)).

Although the child's welfare must generally be the paramount consideration, the local
authority may exercise their powers with respect to a looked after child in a manner
inconsistent with that general duty, in order to protect members of the public from serious
harm (s17(5)).

Looked After Children (Scotland) Requlations 2009

The local authority is to obtain and record information relating to "looked after children”
(the definition of which is in C(S)A 1995 s17(6)); and once this information is obtained,
the local authority is required to make an assessment of infer alia the child's needs and
to prepare a "child's plan" which takes account of the best interests of the child and how
these needs can be met.

The local authority may take emergency measures to place a child in care if they are
satisfied an emergency placement is a more suitable way of meeting the child's needs

and the person with whom the child is to be placed has a signed written agreement with
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the local authority to care for a child in an appropriate manner. The local authority must
review the child's placement in emergency care within three working days and assess if
the placement is in the best interests of the child. The local authority is not permitted to
extend the child's stay in an emergency placement unless the authority is satisfied that
the placement is in the best interests of the child. If the local authority allows an
emergency placement to continue, they must notify certain parties (including the Health
Board and anyone with parental responsibilities in respect of the child).

The local authority is to establish and maintain a written case record in respect of
children looked after by that authority. This case record is to be retained by the local
authority until the 100th anniversary of the child's birth or, if the child dies before attaining
the age of 18 years, for a period of 25 years beginning with the date of the child's death.

The local authority has a duty to carry out regular reviews of the child's case and to
record in writing the information obtained in respect of the review.

The local authority must ensure that children in placements are visited on the local
authority's behalf within one week of the placement being made; and, thereafter, at (at
least) three monthly intervals. The local authority must also ensure that the child and
carer are visited on any occasion the local authority considers it necessary or
appropriate to safeguard the welfare of the child.

c) Did the local authority have a legal duty of care to each child in its care?

Yes, the local authority had and continues to have a common law duty of care to the
children in its care, in addition to a duty to comply with the duties set out in the relevant
legislation. However, local authorities were not vicariously liable for the actions of foster
carers at common law. Please refer to 1.4 (i) (b) for further detail.

Present

d) With reference to the present position, are the answers to any of the above
questions different?

Yes. Please see below (e) for details.
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e) If so, please give details.

In the case of Armes v Nottingham County Council [2017] UKSC 60, it was held that
local authorities were vicariously liable for the actions of foster carers as provision of
care by the foster carers was an integral part of the local authority’s child care services
and the activity being performed by the foster carers was sufficiently close to the local
authority’s duties that it was appropriate to recognise that vicarious liability would apply.
Although this is an English case it is considered to apply in Scotland as the statutory
regulation of foster care is sufficiently similar.

(ii) Foster Carers

Past

a) Did foster carers have a special legal, statutory or other status?

Foster carers had special status insofar as they enjoyed the same rights and powers as
that of parents under the Children and Young Persons (Scotland) Acts 1932 and 1937.

Children and Young Persons (Scotland) Act 1932

Section 19(4) of the 1932 Act provided “The person to whose care the boy or girl is
committed shall, whilst the order is in force, have the same rights and powers, and be
subject to the same liabilities in respect of his or her maintenance, as if he were his or

her parent”.

The Children and Young Persons (Scotland) 1937 Act

Section 79(4) of the 1937 Act provided “The person to whose care the child or young
person is committed shall, whilst the order is in force, have the same rights and powers,
and be subject to the same liabilities in respect of his or her maintenance, as if he were
his or her parent”.

This provision was subsequently repealed by the Social Work (Scotland) Act 1968 and
no equivalent rule was enacted in that statute or any later statues.

Foster carers are not considered employees of the local authority. They are self-
employed.
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b) If not, how did the local authority classify a foster carer?

Not applicable — see above.

c) What was the legal basis which authorised, or enabled, a foster carer to become
responsible for caring for children?

Children and Young Persons (Scotland) Act 1932

The 1932 Act reformed the concept of committing a child or young person to a “fit
person”, i.e. an Education Authority as a form of kinship care with a relative as it was
under the 1908 Act to a more formal arrangement of boarding children out with private
families (fostering). Under the 1908 Act, committal to a fit person was only available at
the disposal of the juvenile court to victims of an offence. Under the 1932 Act, boarding
out was considered or any child or young person in need of care or protection. In
accordance with the 1932 Act, EC accepted the Regulations and Rules in regard to
Boarded Out Boys and Girls 1933, under the Education Authority (Education Committee
1933-34), which stipulated the process for applying to become a foster parent, as well
as prescribing the expectations and related responsibilities of the role. (Ref.
LRC164/1/7)

Poor Law (Scotland) Act 1921 (not in force until July 1934)

Under section 14 of the 1921 Act, the Secretary of State was given the power to make
Regulations “for the welfare of children boarded out by local authorities”. These
Regulations were permitted to include provisions for ensuring that the household into
which the child was boarded was approved.

Children (Boarding-out etc) (Scotland) Rules and Requlations, 1947

Where a local authority become responsible for the care of a child apart from his parents,
they shall make arrangements for boarding him out as soon as possible with a suitable
foster-parent, unless for some special reason they are satisfied that it is not desirable to
do so.
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Social Work (Scotland) Act 1968 (part still in force)

Section 20 of the 1968 Act provides the duty of the local authority to further the best
interests of a child in their care and to afford opportunity for his or her proper
development

1) Where a child is in the care of a local authority under any enactment, it shall
be the duty of that authority to exercise their powers with respect to him so
as to further his best interests, and to afford him opportunity for the proper
development of his character and abilities.

(2) In providing for a child in their care as aforesaid, a local authority shall make
such use of facilities and services available for children in the care of their
own parents as appears to the local authority reasonable in his case.

(3) Where a local authority allows the care of a child to be taken over under
section 17(3) or 18(3) of this Act, their duties in respect of the child under this
section shall not be affected by that take-over.

Foster Children (Private Fostering) (Scotland) Regulations 1985

The statutory responsibility for securing and monitoring the welfare of any child in a
private fostering arrangement lies with the local authority.

Social Work (Scotland) Act 1972 (repealed by the Children (Scotland) Act 1995

This added in two additional sections to the 1968 Act.

The Fostering of Children (Scotland) Regulations 1996

Regulation 12 of the 1996 Regulations empowered a local authority to place a child into

foster care where:

(a) the person with whom it is proposed to place the child has been approved by the
local authority as a foster carer in accordance with regulation 7 (see below); and

(b) they have satisfied themselves that placement of the child with the particular
foster carer is in the child’s best interests.

The 1996 Regulations were repealed by the Looked After Children (Scotland)
Regulations 2009. The 2009 Regulations remain in force.
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Children (Scotland) Act 1995

The Children (Scotland) Act 1995 provides that the local authority has a duty to a child
looked after by them (section 17 of the 1995 Act)

Looked After Children (Scotland) Regulations 2009

The Looked After Children (Scotland) Regulations 2009 removed the prohibition on
placing children for fostering with anyone other than a man and a woman acting together
or a man or a woman acting alone.

d) Did the legal basis require a foster carer to meet, or fulfil, any legal and/or
regulatory requirements in respect of children in his or her care? If so, please
give details.

Secondary legislation sets out the legal requirements which a local authority had to
comply with in relation to the approval of foster carers:

Initially the Regulations and Rules in regard to Boarded Out Boys and Girls 1933, under
the Education Authority (Education Committee 1933-34), which stipulated the process
for applying to become a foster parent, as well as prescribing the expectations and
related responsibilities of the role, preceded by the Children (Boarding-out etc)

(Scotland) Rules and Regulations, 1947.

Boarding-Out and Fostering of Children (Scotland) Regulations 1985

The 1985 Regulations provide that the authority had responsibility for appointing foster
carers in accordance with Schedule 1 of the Act. Regulation 7, Part || (Approval of Foster
Parents) of the 1985 Regulations, provides that a care authority shall not approve any
person as a foster parent, unless:

(a) The care authority has, as far as is reasonable, obtained the information set out
in Schedule 1;

(b) The prospective foster parent has been interviewed by or behalf of the care
authority;

(c) The care authority has conveyed to the fostering panel a report including the
information gathered under sub-paragraph (a) together with such other

information and such comment it thinks appropriate;
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(d) The care authority has considered a report from the fostering panel containing
recommendations on the suitability of the prospective foster parent; and

(e) The care authority is satisfied, having regard to the duty imposed on it by section
20 of the Act, that the prospective foster parent is a suitable person with whom
to place children.

The 1985 Regulations were repealed by the Fostering of Children (Scotland)
Regulations 1996.

The Fostering of Children (Scotland) Regulations 1996

Regulation 7 of the 1996 Regulations provided that, subject to paragraph (3) a local
authority may approve any person as a foster carer where—

(a) the local authority have, so far as reasonably practicable, obtained the
information or data set out in Schedule 1(a);

(b) the prospective foster carer has been interviewed by or on behalf of the local
authority;

(c) the local authority have conveyed to the fostering panel a report including the
information or data gathered under sub-paragraph (a) together with such other
information and such comment as they think appropriate;

(d) the local authority have considered a report from the fostering panel containing
recommendations on the suitability of the prospective foster carer; and

(e) the local authority are satisfied, having regard to the duty imposed on them by
section 17(1) of the Act, that the prospective foster carer is a suitable person
with whom to place a child or children.

Under Regulation 8 of the 1996 Regulations, each local authority was required to
establish foster panels to decide applications from new foster carers and for a local
authority to enter into a written agreement with a foster parent in relation to the care of
a foster child. The written agreement governed the support and training to be given to a
foster carer, the procedure for handling complaints against the foster carer, the financial
arrangements, the obligation not to administer corporal punishment, the duty of
confidentiality, and the foster carer’s obligation to care for the child placed with the foster
carer as if he or she was a member of that person’s family and in a safe and appropriate
manner and to promote his or her welfare having regard to the local authority’s
immediate and longer-term arrangements for the child.
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Schedule 1(a) (Information as to Prospective Foster Carer and Other Members of his
Household and Family) of the 1996 Regulations provides:

1. His date of birth, health (supported by a medical report), personality and marital
status (including any previous marriage).

2. Particulars of the other adult members of the household and their relationship to
the prospective foster carer.

3. Particulars of the children in his family, whether or not members of his household,
and any other children in his household.

Address and particulars of his accommodation.

: His religious persuasion, the degree of his religious observance and his capacity
to care for a child from any particular religious persuasion.

6. His racial origin, cultural and linguistic background and his capacity to care for a
child of any particular origin or cultural and linguistic background.

7. His past and present employment or occupation, and his standard of living.
Leisure activities and interests.

9. His present capacity to care for his own and other children and previous
experience of caring for his own and other children and his ability in this respect.

10.  Any previous criminal convictions and those of other members of his household
(subject to the Rehabilitation of Offenders Act 1974(1)).

11. The outcome of any request or application made by him or any other member of
his household to foster or adopt children or for registration under section 71 of
the Children Act 1989(2) or any previous amendment of that section.

12.  Particulars of any previous approval under regulation 7, or refusal of approval or
termination of such approval, relating to him or any other member of his
household.

13.  An analysis of the applicant’s motivation in wanting to be a foster carer.

14.  References from third parties as to the applicant’s character and suitability to be
a foster carer.

e) Did the foster carer have a legal duty of care to each child in his or her care?

Section 22(1); Children and Young Persons (Scotland) Act, 1932, S. 20(4); Children
and Young Persons (Scotland) Act, 1937, S. 79(4).

Foster carers had the same rights and responsibilities as parents. That is, foster carers
had a legal duty to demonstrate a certain standard of care to children within their care.
Such standard of care was that of a “reasonably careful parent”.
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Section 5(1) Children (Scotland) Act 1995

A person over 16 years of age who has care or control of a child under that age but
has no parental responsibilities or parental rights has nevertheless the responsibility to
do what is reasonable in all the circumstances to safeguard and promote the child’s
health, development and welfare (and may in particular give consent to any surgical,
medical or dental treatment to which the child does not have capacity to consent to).

Present
f) With reference to the present position, are the answers to any of the above
questions different?
No.
g) If not, how did the local authority classify a foster carer?
Not applicable.

Question 1.4 | Legal Responsibility

(i) Local authority

Past
a) Did the local authority have any legal responsibility for the children in its care?
Yes, the local authority had and continues to have a duty to comply with the duties set
out in the relevant legislation. It also has a common law duty of care to the children in
its care.
b) If so, what was the nature and extent of that legal responsibility?

The local authority was and is under an obligation to comply with the statutory duties in
respect of child protection and certain duties towards children who it was and is looking
after. The local authority is also required to comply with the relevant regulations.
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The local authority was also under a common law duty of care to the children in its care.
In general terms, a common law duty of care will be owed if:

(i) Loss to the injured person is a foreseeable consequence of your actions (this may
include inaction or giving advice);

(i) The relationship between these duties is fulfilled by taking reasonable care in the
circumstances.

The nature and extent of the statutory responsibilities incumbent on the local authority
over time are set out below:

The Mental Deficiency and Lunacy (Scotland) Act 1913

Section 11 provided that if a child was placed under guardianship then the person
named as guardian acquired the powers of a father over a child, including parental
responsibilities.

Section 13 provided that when a child reached the age of 16 the local authority ceased
to have responsibility for them. This was amended by the Mental Deficiency (Scotland)
Act 1940 which provided that after a year from the time when the child was placed into
an institution or guardianship, the local authority could appeal to the Sheriff to have the
child discharged from its care.

Section 15 provided that if the local authority found a child with mental health problems
to be neglected, abandoned, without visible means of support or cruelly treated, it could
take the child to a place of safety and detain them there until a petition under this Act
was presented.

The Children and Young Persons (Scotland) Act 1932

Section 6 states that the local authority, as the Education authority had powers to take
children into its care where a child required care or protection. It could send them to an
approved school, send them to the care of any fit person, order the parent or guardian
to exercise proper care and guardianship or make an order placing the child under the
care of the court.

Section 20 provided that the local authority was a “fit person” for the purposes of the Act
and accordingly an order could be made committing children and young persons to their
care and they may undertake the care of children and young persons.
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Poor Law (Scotland) Act 1921 (not in force until July 1934)

Section 10 provided that “the local authority could make arrangements for the
accommodation other than in a poorhouse of children under the age of sixteen years
who were orphans, or who had been deserted by or separated from, their parents.”

The local authority was obliged to receive into care any child who appeared to have no
parents or guardians or who had been lost or abandoned or whose parents or guardians
were “prevented” for any reason from providing for the child's accommodation,
maintenance and upbringing. In any of these cases the local authority was required to
intervene whenever it was necessary in the interests or the welfare of the child (as
assessed by the local authority).

Once a child was in the care of the local authority, the local authority was obliged to
keep the child in its care so long as his or her welfare — in the opinion of the local
authority — appeared to require it or until the child attained the age of 18 years old.

The local authority had a responsibility to endeavour to secure the return of the child to
the care of a parent where that appeared consistent with the welfare of the child.

The local authority was under a duty to exercise its powers with respect to any child in
its care so as to further the child's best interests, and to afford them opportunity for the
proper development of their character and abilities.

Section 13 - When discharging its statutory duty to provide accommodation and
maintenance for a child in its care, the local authority was under a duty to “board out”
the child (i.e. make arrangements for him or her to stay with foster carers) where
possible. Where it was not practicable or desirable to make arrangements for boarding
out, the local authority was required to maintain the child in a home provided under this
part of the Act or place the child in a voluntary home of which the managers were willing
to receive them. At this time, boarding out was the first aim and placing a child in a home,
whether local authority or voluntary was to be an option only when boarding out was not
deemed practicable or desirable. This preference lasted in statutory form for 20 years
until s.21(1) of the Social Work (Scotland) Act 1968 came into force and listed boarding
out and maintaining the child in a residential establishment as alternatives.

Section 14 - The Secretary of State was given the power to make Regulations “for the
welfare of children boarded out by local authorities”. These regulations were permitted
to include provisions for ensuring that the household into which the child was boarded

was approved. The Children (Boarding-out, etc.) (Scotland) Regulations 1947 meant
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that all foster households had to be vetted. Children were not to be boarded out or
allowed to remain in conditions that were considered to be injurious or dangerous to
health, and outwith reasonable distance of a school.

Regulations 14-16 require for the local authority to supervise the foster carers, with the
person appointed to supervise to produce a report within three months of the child being

boarded out, or immediately if required.

Regulation 34 provided that the local authority had a duty to look after a child formerly
in care who was over school leaving age but under the age of 18.

Children and Young Persons (Scotland) Care and Training Regulations 1933

This Act contained the rules that pertained to children boarded out by Education
Authorities. This included maintaining lists of foster carers who were willing and fit to
take care of children, medical examinations for the children, and the standards expected
of foster parents.

The Children and Young Persons (Scotland) Act 1937

Under Section 2, there is a duty on the local authority to appoint child protection visitors
to visit children receiving nursing and maintenance to satisfy themselves that the health
and wellbeing of children was being cared for Under Section 4, the local authority has
power to prevent overcrowding by fixing the maximum number of children under the age
of 9 who may be kept in any dwelling.

The Children Act 1948

Under Section 1, there is a duty on the local authority to receive a child into their care if
the child had neither parents, nor guardian; his parents or guardian were incapable of
properly looking after him; or their intervention was necessary for the welfare of the child.

Under Section 2, a local authority can assume all parental rights and responsibilities for
a child.

Under Section 5, a court could commit a child to the care of a fit person, deemed to be
fit to take care of them. A local authority could act as a fit person.
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When children are in the care of a local authority, there is a duty to ensure that the
powers are exercised to further the child's best interests (Section 12). There is a duty to
provide accommodation (Section 13); make contributions towards cost of maintenance,
education or training for those over 18 (Section 20).

Social Work (Scotland) Act 1968

Section 15 - Where it appeared to the local authority that a child under the age of
seventeen had neither parent nor guardian or had been abandoned or lost or that the
child's parent or guardian is prevented from providing them with proper accommodation,
maintenance and upbringing and where intervention by the local authority was in the
best interests of the child, it was the duty of the local authority to receive the child into
care until they reached the age of eighteen.

Section 16 - Where appropriate the local authority could assume the parental rights and
responsibilities for the child.

Section 17 - The effect of the assumption by the local authority of parental rights did not
prevent the local authority from determining that the care of the child was to be taken
over by, and the child to be under the control of, a parent, guardian, relative or friend in
any case where it appeared to the local authority to be to the benefit of the child.

The local authority had a responsibility to ensure that when the parental rights and
responsibilities are assumed, the child was not brought up by any other religious
persuasion than they would have been otherwise.

Section 18 - Where the local authority assumed parental rights and responsibilities of a
child, this continued until they attained the age of eighteen unless it appears to the local
authority that rescinding them would be for the benefit of the child.

Section 20 -The local authority had a duty towards any child in its care to exercise its
powers with respect to the child so as to further their best interests, and to give the child
proper opportunity for the development of the child's character and abilities. This
included making use of services and facilities available for children in the care of their
own parents as appeared to the Local authority to be reasonable in the circumstances.
These sections were repealed by the Children (Scotland) Act 1995.
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The Mental Health (Scotland) Act 1984

Under Section 7 the local authority was under a duty to provide, equip, and maintain
residential accommodation and provide care for children under the age of sixteen years,
with mental health problems.

Children (Scotland) Act 1995

Under the 1995 Act the local authority has a number of duties towards the children in its
care:

(a) To safeguard and promote the welfare of the child. This is to be the paramount
concern of the local authority and includes the duty to provide advice and assistance to
prepare the child for when he/she is no longer looked after by the local authority.

(b) To make use of such services for children being looked after by their parents as
appear to be reasonable;

(c) To take steps to promote regular contact and personal relations between the child
and anyone having parental responsibilities in respect of the child. The steps were only
to be taken so far as the local authority considered them to be practicable and
appropriate in light of its paramount duty;

(d) To seek the views of the child, his/her parents, and non-parent holding parental
rights and anyone else considered to be relevant before taking any decision with respect
to a child that the local authority proposed to look after. The local authority was required
to obtain these views only as far as is reasonably practicable;

(e) To take the views of the child into account before making a decision;

(f) To take the views of those others identified in (d) above into account as far as it has
been possible to obtain them; and

(g) To take the child's religious persuasion, racial origin, culture and language into
account before taking a decision.

The local authority has a discretion to provide accommodation for any child in its area if
it considers that to do so would safeguard or promote the child's welfare. In certain
circumstances, the local authority was under a duty to provide accommodation.
Section 25 provides that the local authority has a duty to provide accommodation for
any child in its area who appears to it to require them to do so because

(a) No-one has parental responsibility for them;

(b) They were lost or abandoned; or

(c) The person who has been caring for them is prevented, whether or not permanently,
and for whatever reason, from providing him with suitable accommodation or care.

CEC; SCAIl Response — OFFICAL SENSITIVE Page 28 /151




Section 26 provides that the local authority may place a child with one of their relatives,
with an alternative foster family, or with any other suitable person on such terms (as to
payment, by the local authority or otherwise), as the local authority may determine.

c) Did any other person or organisation have any legal responsibility for the
children while they were in the local authority’s care

Yes. Please see below (d) for further details.

d) If so, what was the nature and extent of that responsibility?

The Children Act 1948 Act introduced a process whereby the local authority could
assume parental rights of a child in its care by the passing of a resolution without a court
process. This was re-enacted with modifications under s 16 of the Social Work
(Scotland) Act 1968 but was abolished under the Children (Scotland) Act 1995. Under
the 1995 Act the local authority can only assume parental rights and responsibilities on
the application of an order to court. Those holding parental rights continued to have legal
responsibility for their children until this is transferred to the local authority.

e) If the local authority had no legal responsibility for children in its care, where or
with whom did legal responsibility lie?

Not applicable.
Present
f) With reference to the present position, are the answers to any of the above
questions different?
No.
a) If so, please give details.
Not applicable.
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(ii) Foster Carers

Past

a) Did the foster carer have any separate legal responsibility (separate from the
local authority) for children in his or her care?

Foster carers had and continue to have a common law duty of care to the children that
they are caring for.

b) If so, what was the nature of that responsibility?

Foster carers had and continue to have a duty of care to take reasonable steps to avoid
injury to the children as far as the injury could be reasonably foreseen. Prior to 1968
foster carers had the same rights and powers as a parent had over the child, which
would affect the standard of care that would be expected to be shown.

Present

c) With reference to the present position, are the answers to any of the above
questions different?

No.

d) If so, please give details.

Not applicable.

Question 1.5 | Ethos

Past

a) What did the local authority see as its function, ethos and/or objective in terms of
the foster care service it provided for children?

In 1930 the function of the local authority was to continue the policy carried out by the
Parish Council in ‘not keeping children in the Poorhouse'. The local authority aimed to
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place children in a children's home or Craigleith hospital and from there board them out
with ‘suitable guardians, as noted in the Public Assistance Committee minutes. (Ref
SL61/1/1)

The Children and Young Persons (Scotland) Act 1932 (Section 19) provided for a court
order committing a child or young person (up to the age of 18 years old) to the care of a
fit person. Previous references to a “relative” under The Children Act 1908 were
removed and fostering could now be out with the family.

EC accepted and introduced via the Education Authority, the “Regulations and Rules in
regard to Boarded out Boys and Girls” in 1933, which laid out a prescriptive criterion in
relation to the functions, roles and responsibilities for the Corporation in providing this
service, and therefore demonstrated the ethos under which the Corporation delivered
this service:

Regulations and Rules in regard to Boarded out Boys and Girls made by The Lord

Provost, Magistrates and Council of The City and Royal Burgh Of Edinburgh as Local

Education Authority 1933 (Ref. SL164/1/7)

.  Regulations in Regard To Selection Of Foster Parents.

(1) A register shall be kept of persons who are willing and fitted to act as foster
parents and to undertake the care of boys and giris.

(2) Applications to be placed on the register of approved foster parents shall be
made in the form prescribed in Appendix 1 to these regulations.

(3) Applicants must be between the ages of 25 and 55 years and must be
resident in Scotland.

(4) The register shall contain, in respect of foster parents, all particulars set out
on the applications referred to above, together with a record of the boys or girls
boarded out with them.

(5) In selecting foster parents, the Education Authority may have regard to the
number of approved foster parents in the area concerned.

(6) Before a boy or girl is boarded out, it shall be established that the selected
foster parents can provide the necessary and appropriate discipline and training.
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A foster parent shall also be selected who is of the same religious persuasion as
the boy or girl or who gives an undertaking that the boy or girl will be brought up
in accordance with his or her religious persuasion.

(7) As far as possible, boys and girls shall be boarded out in country fowns,
villages and districts, unless they have previously been under guardianship of
some person in a large town or city who has been approved by or on behalf of
the Education Authority. Before a boy or girl is boarded out, the Education
Authority may cause the proposed foster home to be visited and approved by an
official on behalf of the Education Authority.

(8) The Education Authority may supply a visit book to the foster parent for the
purpose of recording all official visits made to the foster home.

(9) The Education Authority shall have the right to remove any boy or girl from a
foster parent at any time without assigning reason therefor.

(10) Each boy or girl, on being boarded out, shall be supplied by the Education
Authority with two complete outfits of clothing, and this shall be renewed as
required.

(11) A boy or girl, on being committed to the Education Authority, may be
conveyed to the Children’s home, Crewe Road, Edinburgh, or other suitable
place, in order that arrangements may be made fto provide the clothing
mentioned above, and that the boy or girl may be medically examined by a
Medical Officer of the Education Authority. If the medical report is satisfactory,
arrangements will thereafter be made to have the boy or girl conveyed to the
selected foster home.

(12) When arrangements cannot be made for boarding out a boy or girl
immediately after committal, the Education Authority may arrange for the boy or
girl to be admitted to the Children’s Home or other hospital or institution as the
Education Authority may consider most suitable, provided that if such temporary
arrangements are to continue beyond one week from the date of the Court Order,
intimation thereof shall be made to the Scottish Education Department by the
City Education Officer.
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(13) Intimation shall be made to the Scottish Education Department by the City
Education Officer as undernoted: -

(a) On Form C.A.1 on the committal of a boy or girl to the care of the Education
Authority.

(b) On Form C.A.2 on the boarding out of a boy or girl and in respect of the
removal of a boy or girl from one foster parent to another.

(c) On Form C.A.3 in regard to any material facts regarding a boarded-out boy
or girl, e.g. serious iliness, infectious and allied disease, accident or death.

(d) Half yearly reports on visits to boarded out boys and giris.

(14) Intimation shall be made by the City Education Officer to the parents or
guardians of boarded out boys and girls in respect of serious illness, infectious

disease, accident or death.

Il. Rules to Be Observed by Foster Parents.

1. General

(a) Foster parents shall be required continually to observe and comply with the
following Rules, and any failure shall render foster parents liable to have their
names removed from the Register of Foster Parents.

(b) In consideration of such payment as may be agreed upon by the foster parent
and the Education Authority, the foster parent shall bring up the boy or girl
as one of his or her own children and shall co-operate with the Education
Authority and their Official for the boy’s or girl's welfare.

(c) The foster parent shall on demand give up possession of the boy or girl to
the City Education Officer or to any person duly authorised by the Education
Authority.

(d) Communications fo the Education Authority shall be addressed to the City
Education Officer, Education Offices, Castle Terrace, Edinburgh.

(e) In the case of iliness, the doctor to be called if required.

(f) The foster parent shall not incur expense on behalf of the boy or girl without
prior permission of the City Education Officer, except for boot repairs.
Expenditure in this latter connection should be incurred with discretion.
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2. Food.

Each boy or girl shall be provided with regular meals and the food shall be
wholesome, varied and sufficient for good health. The daily dietary shall
include a sufficient supply of fresh sweet milk. Where extra nourishment is
ordered by a medical attendant the Education Authority shall be informed
with a view fto its provision.

3. Clothing.

The clothing (including sleeping apparel) and boots of each boy or girl shall
be kept clean and in good repair. Each boy or girl shall be provided with a
complete change of underclothing each week.

4. Sleeping accommodation.

(a) No more persons shall be allowed to occupy a bedroom in which a boy
or girl sleeps than may be approved by the Education Authority. The
bedroom shall have a window opening to the outside air and not into
another apartment.

(b) The bedding for each boy or girl shall be adequate and comfortable and
shall be kept clean and well aired.

(c) No boy or girl shall occupy the same bed or bedroom as an invalid or an
old infirm person.

(d) Boys and girls over eight years of age shall not occupy the same
bedroom; and not more than two shall sleep in one bed.

5. Training and discipline.

(a) The foster parent shall train each boy or girl in habits of punctuality and
thrift, of good manners and language, of cleanliness and neatness, of
self-respect, of consideration and respect for others, and of honour and
truthfulness in word and act; and shall devote to this duty the care which
good parents give fo their own children.

(b) Each boy or girl shall be brought up in accordance with his or her religious
persuasion, and where possible the foster parents shall arrange that the
boy or girl shall attend Sunday School or be brought under some religious

influence.
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(c) Where circumstances are suitable, each boy or girl shall be encouraged
to join some approved juvenile organisation.

(d) A foster parent shall not administer indiscriminate or harsh punishment
on any prefext whatever. Any serious act of misconduct on the part of a
boy or girl, or any generally unsatisfactory behaviour, shall be reported
to the City Education Officer.

6. School atfendance.

Each boy or girl of school age shall, if his or her health permits, be sent
regularly to school and shall not be removed from one school to another
without the consent of the City Education Officer.

7. Prohibition of intoxicants.

No boy or girl shall be allowed to partake of any intoxicant except upon the
order of the medical officer or other doctor, or in case of sickness or other

urgent cause.

8. Health.

(a) Each boy or girl shall be given adequate opportunity for play and
recreation.

(b) In the event of any serious accident to, or illness of, a boy or girl the foster
parent shall send immediately for a doctor and shall notify the facts to the
Education Authority. Where the doctor is of the opinion that the life of the
boy or girl is in danger, the foster parent shall notify the parents (or
guardians) direct and shall inform the Authority that this has been done.

In 1943, the City Social Services Officer reported to the Public Assistance Committee
the need and requirement for additional residential establishments for children to meet
its obligations (Ref. SL61/1/15). The practice of boarding out was being continued but
EC was finding it difficult to find sufficient suitable homes. This demonstrates that the
ethos being followed (about the boarding out of children) was that the child’s welfare
was paramount: no children would be placed with a foster parent unless the criteria, as
set out in the Regulations and Rules in regard to Boarded out Boys and Girls, was met.
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The Saocial Services Officer reported in 1944 to the Public Assistance Committee that
several children were boarding in institutions out with the control of EC; a practice of
which the Officer did not approve. In addition, some children were being cared for in
hospital when they would be more appropriately placed in a children’s home (Ref.
SL61/1/16).

At that time, the Public Assistance Committee agreed to plans for a new children’s home
in addition to one existing home in order that children could be cared for in homes under
the governance of that Committee. The City Social Services Officer reported to
committee that residential care was being used for a significant number of children
assessed as unfit for boarding out because of mental defects, maladjustment,
incontinence and other reasons. (Ref. SL61/1/16).

Following the implementation of the 1948 Act, a function of the local authority was to
receive children into its care who were “deprived of a normal family life". It had
responsibility to return children to the care of their parents, relatives or friends as soon
as possible consistent with the child's welfare.

By 1961, the Children’'s Committee reported to EC of the ‘persistent efforts’ of the
Children’s Department to keep a child's separation from its parents as short as possible.
Over half the children being received into care at that point were returned home within
3 months. Often children were accommodated due to parental iliness. For children
received into residential care, the ethos of the local authority was to provide ‘a feeling of
security and to restore this is the first task of the matron and staff.’ (Ref. SL116/1/14).

In the 1960s there was a move to developing targeted services and interventions in
order to remove the need for children to be received into care. On 9n April 1963, the
Children’s Committee Homes subcommittee noted new legal duties placed on local
authorities to ‘provide a comprehensive service for the prevention of neglect of children,’
(Ref. SL116/1/16). The subcommittee also instructed officers to submit a co-ordinated
report regarding the arrangements which might be made for the provision of a
comprehensive service. At the same time the local authority began to build smaller
children’s homes called family group homes in which siblings could be accommodated
together.

In 1968, the Annual Progress Report of the Children Committee reported that caring for
children had become demanding work and that a kind of ‘custodial care’ was insufficient
to meet the needs of children. The Committee stated that it was necessary to provide a

‘positive healing environment’ in the right kind of home. Therefore, it decided to build a
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proportion of larger homes as well as smaller family group homes. It was decided that
no specific size is ‘ideal’ and that what was important (for an urban authority) was to
provide a variety of homes and children going into each home should be ‘selected with
care' according to need (Ref. SL116/1/21).

In 1982, LRC adopted a policy called a ‘Time of Change’ to reduce residential care for
children (especially younger children), and to develop services to prevent children
coming into care and to increase the use of foster care and adoption. In 1982, LRC also
adopted a 'Youth Strategy Policy’ which placed an emphasis on developing ‘community-
based alternatives to residential placements’ (Ref. LRC3/8/3/18). The principles laid out
in the Youth Strategy policy were that no child or young person should be recommended
for residential care unless:
e He/she has no home (including substitute home) in the community which can,
with appropriate support, provide an adequate degree of control or care, or
e He/she is a risk to him/herself or others
e He/she has medical, psychiatric or special education needs which can only be
dealt with in a residential context, and
e ltis in the child's best interest which cannot be met in any other way

In 1992, the Director of Social Work reviewed residential child care in Edinburgh and
concluded that operating Group A and B homes had resulted in a system which ‘had
done little to contribute to the needs of children and young people’as there was an ethos
of moving children on (Ref. LRC3/8/3/9). The Social Work Committee decided to replace
Group A and B homes with Young People’s Centres whose function was to provide:
o Work with young people, their families and other professionals in assessment,
and placement planning returning home where possible
o Reception into residential care for young people whose needs cannot be
appropriately met by direct placement with community carers
e Care, control, nurture, development; space and opportunity to deal with
behavioural or family crisis
e After-care support and encouragement

Group A homes were set up for the purposes of emergency reception assessment or for
caring for special categories of children. Group B homes were for older children. These
homes implemented training flats to support and encourage more independent living.

In 1992, LRC adopted a document, ‘Our Work and the Way We Do It' which set out the
ethos and values which should underpin all social work practice and services.
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(Edinburgh’s Children, Kathleen Marshall, 1999). The Edinburgh Inquiry reviewed this
document, and subsequent policies and reviews up to 1999, and noted that the stated
ethos underpinning the council’'s approach to looked after children was a commitment
in principle to:
¢ The protection of vulnerable children
e Listening to children
e Keeping children within their own families wherever that is safe and appropriate
e Keeping residential units small and manageable
e Encouraging staff in units to become involved in more outreach work, respite
care and aftercare
e Keeping under 12s out of residential care except in exceptional circumstances
e Ensuring that children placed in residential care are there as a result of a positive
choice in pursuit of their welfare
e Effective management of resources, including fair decisions about priorities

e A corporate responsibility for children.

Local government reorganisation in 1994 removed these statutory requirements,
enabling the new unitary authorities to align functions such as housing and social work
in multi-purpose service departments managed by officers with a range of professional
or administrative qualifications. This included the statutory requirement for local
authorities to have a Chief Social Work Officer (CSWO) with a qualification in social work
to ensure that the local authority carries out professional responsibilities appropriately.
In addition, the Local Government (Scotland) Act 1994 Section 45 amended Section 3
of the Social Work (Scotland) Act 1968. Regional local authorities were required to
establish a Council committee to oversee social work services, and to appoint a
professionally qualified Director of Social Work.

The Children (Scotland) Act 1995 is one of the primary pieces of legislation providing
the range and scope of local authority intervention in the lives of children and their
families. The duties of the local authority within this legislation are, in the main,
discharged by statutory social work services. This moved away from children being “in
care” to children being “looked after and accommodated”. Section 17 sets out the duties
that the local Authority has in relation to looked after children, and the obligation on the
local authority to perform these duties. When looking after a child the local authority:

- Is required to safeguard and promote that child’s welfare, and to make use of
such services as would be available for children were they cared for by their

parents.
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- Must also take steps to promote appropriate personal relations and direct contact
between the child and any person with parental responsibilities.

- In discharging its responsibilities, the local authority must consult with, and have
regard to the views of the child, his or her parents, any person with parental rights
and any other person whose views may be relevant when making decisions,

- Must take account of the child’s religious persuasion, racial origin and culfural
and linguistic background.

- May exercise their powers with respect to a looked after child in a manner
inconsistent with their general duty to the weifare of the child, in order to protect
members of the public from serious harm.

There is no legal limit on how long a child may be looked after by a local authority,
whether on a voluntary or compulsory basis. However, where a child is looked after
away from home and there is no realistic prospect of the child's return to his or her birth
family, the local authority should put in place stable and legally secure arrangements for
the child’s long-term care.

The Looked After Children (Scotland) Regulations 1996 provides further clarity as to the
local authority's main aims and responsibilities with regards to the provision of foster
care services. These are contained in the Fostering Processes — The Fostering Of
Children (Scotland) Regulations 1996, which include the local authority's main aims and
objectives regarding foster care provision, the responsibilities (as expected by the local
authority) of foster carers, the assessment and approval of foster carers, the preparation,
training, support and reviews of foster carers, the administration and functioning of
fostering panels, the placing of children in foster care placements, foster carers
prescribed agreements with the local authority, as well as processes in place to formally
progress complaints and allegations against foster carers.

Regarding the local authority’s ethos and objectives, these are set out in the Looked
after Children Document 12 1996 Regulations:

e The Council is committed to best value quality care and a professional service
for all people receiving services from it whether provided directly or indirectly.
The foster care service has an important contribution to make to this.

¢ The Council, mostly through its Social Work Department, has duties and powers
to provide advice, guidance and assistance for vulnerable children and young
people and their families when they are in need, including, where appropriate,

accommodation, care and support.
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